
RECEIVED 
1M SUPREME COUHT 

O P TEX/" 

m 2 Ŝ O' 
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IDENTITY OF AMICI CURIAE 

As required by Texas Rule of Appellate Procedure 11, Texas Rio Grande Legal 

Aid ("TRLA") and Environmental Defense Fund ("EDF") make the following disclosure: 

TRLA is a non-profit agency that specializes in providing free civil legal services 

to the indigent residences of Central, South and West Texas. Services range from brief 

legal advice and counseling to extensive litigation in state and federal court. Among 

TRLA's practice areas are consumer protection and environmental justice. 

In this case, TRLA represents Angela Garcia, a resident and registered voter of 

District 7 of the Edwards Aquifer Authority. Like many municipal water users, Ms. 

Garcia has an interest in ensuring reasonable and cost-effective availability of 

groundwater in the Edwards Aquifer. Ms. Garcia has taken an active role in ensuring fair 

representation on the board of the Edwards Aquifer Authority, including representation of 

minority residents. Consequently, Ms. Garcia also has a unique and historical interest in 

the ability of the Edwards Aquifer Authority to continue to effectively govern the use of 

groundwater from the Edwards Aquifer. In addition, as a retired senior citizen on a fixed 

income and a San Antonio Water System ratepayer, Ms. Garcia has a particular interest in 

the cost of water supplied from the Edwards Aquifer to her. 

Annual funding for the free services that TRLA provides comes primarily from the 

Legal Services Corporation and the Texas Equal Access to Justice Foundation. 

Specialized grants are received from various federal agencies and private foundations, as 

well as individual donations. There are no other sources paying for the cost of this brief. 



Founded in 1968, Environmental Defense Fund ("EDF") is a New York based 

non-profit corporation with a principal place of business in Austin, Texas. EDF is a 

national environmental organization with over 400,000 members including members 

within the EAA jurisdiction. EDF seeks to protect our natural environment (including air, 

water and land) through public education, policy analysis, scientific and economic study, 

and legal advocacy on behalf of its members. 

On behalf of its members in Texas, EDF has been actively involved in the creation 

and implementation of State water legislation including that which created and affected 

powers of groundwater districts. One of these. Senate Bill 3 in the 80th regular session of 

the Texas Legislature, enacted new requirements to protect the flow of Texas' rivers for 

the benefit offish and wildlife and the public. Annual funding for the services that EDF 

provides comes from individual donors and foundations. There are no other sources 

paying for the cost of this brief. 
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TO THE HONORABLE SUPREME COURT OF TEXAS: 

Ms. Angela Garcia and EDF submit this amicus curiae brief in support of the 

Petition for Review and Brief on the Merits filed by the Edwards Aquifer Authority 

("EAA"). 

SUMMARY OF THE ARGUMENT 

In 1917, the citizens of this State adopted the Conservation Amendment, 

instructing the State that its duty and responsibility is to protect and conserve natural 

resources, including groundwater. The Legislature, in turn, with substantial public input 

has undertaken a number of exceedingly important initiatives to manage groundwater and 

surface water in this State, pursuant to the charge imposed by the Conservation 

Amendment. The result is a detailed and balanced system that protects property rights, 

the water resources of this State, and provides for orderly development of those 

resources, which are crucial to the State's economy and public health and welfare. 

Among the measures undertaken by the State is the creation of groundwater 

conservation districts, such as the Edwards Aquifer Authority. Not only have these 

districts been effective at protecting and conserving groundwater, but they allow for 

public participation via democratic elections. Groundwater consumers, such as Ms. 

Garcia, have the ability to influence and affect how their groundwater is regulated and 

protected by choosing the governing members and being able to attend public meetings. 

Recognizing the Legislature's efforts to improve groundwater management, this 

Court has previously chosen to stay out of the regulatory mix. The Court instead chose to 

wait and see if legislation will have the desired effect on groundwater management. See, 



™J —1™JL. 

e.g., Sipriano v. Great Spring Waters of Am., Inc., 1 S.W.3d 75, 80 (Tex. 1999). So far, 

those efforts appear to be succeeding. 

By recognizing a potential takings claim for regulation of water that has yet to be 

removed from the ground, the Fourth Court of Appeals' decision creates a chilling effect 

on the ability of the districts to regulate groundwater and fulfill the duties created for 

them by the Texas Legislature. It creates a potentially exorbitant financial burden for the 

regulatory bodies and their ratepayers. And the carefully crafted system of requirements, 

regulations, and governing bodies created by the Legislature to fulfill its duties are 

undermined. In addition to negating these duties, the Fourth Court of Appeals' holding 

also weakens related legislation, such as the requirement to maintain environmental flows 

in the rivers and spring flows to protect fish and wildlife, including various threatened 

and endangered species.1 In short, the Fourth Court of Appeals' decision intrudes on the 

Legislature's constitutional responsibility to protect and manage the natural resources of 

this State—a situation that this Court so carefully and clearly sought to avoid in Sipriano. 

This Court should therefore reverse the Fourth Court of Appeals' decision and 

once again make clear that the courts should not hamper the Legislature's efforts to 

oversee and regulate groundwater. 

1 See Act of May 28,2007, 80* Leg., R.S., Ch. 1430 (now codified at Texas Water Code Section 11.0237) 
("Senate Bill 3").. 



ARGUMENT 

TRLA, on behalf of Ms. Garcia, and EDF submit this amicus brief to express their 

concerns about the repercussions that are likely to result should the Court now, for the 

first time, recognize a vested property right in groundwater in place beneath the land— 

groundwater that the Plaintiffs in this case never produced nor had the ability to produce. 

The Fourth Court of Appeals' decision in this case, recognizing such vested property 

rights, threatens the carefully constructed legislation that serves to fulfill the State's 

responsibility under the Conservation Amendment: protection and conservation of 

groundwater for the benefit of the public. It threatens the effectiveness and viability of 

the democratically elected regulatory bodies that the Legislature created to fulfill this 

constitutional duty. An affirmative ruling has the potential to undermine years of 

bipartisan policy in many areas of water law, including regional planning, environmental 

flows, spring flows, and the Edwards Aquifer Act, to name a few. In short, the Fourth 

Court of Appeals' decision in this case, if affirmed, will have far-reaching effects, beyond 

the Edwards Aquifer, and could potentially reverse much of the progress that the State 

has made in protecting its precious groundwater resources. 

I. The voters approved the Conservation Amendment, mandating that the State 
protect and conserve their natural resources, and the Legislature responded. 

In 1917, following a severe drought, the voting public approved the Conservation 

Amendment to the Texas Constitution, which provides that Texas has the right and 



responsibility to conserve and protect "all natural resources of the State" and enact "all 

such laws as may be appropriate thereto." Tex. Const. XVI, § 59. At the time that the 

Conservation Amendment was adopted, the rule of capture (and the absolute right to 

withdraw groundwater without liability) were already recognized as common-law tort 

theories in the State. Houston & T.C. Ry. Co. v. East, 81 S.W. 279 (1904). But, the 

common law did not recognize a vested property interest in underground water in place. 

A. The Legislature created groundwater conservation districts as the 
preferred method for groundwater management. 

In 1949, the Legislature exercised its constitutional responsibility and enacted the 

statutory provisions for the formation of groundwater conservation districts.2 It did so 

against the backdrop of the Court's East opinion and the rule of capture, but the common 

law still did not recognize a vested property right in underground water in place. 

With the passage of Senate Bill 1 in 1997, groundwater conservation districts 

began to proliferate, as this Bill streamlined the process for creating such districts and 

made them more effective in the water management process. As explained by the 

Legislature, the districts are intended to provide for the conservation, preservation, 

protection, recharging, and prevention of waste of groundwater. Tex. Water Code § 

36.0015. The election of groundwater district board members allows the people to 

participate in democratic solutions to their groundwater issues by giving more authority 

2 See Act of May 19, 1949, 51st Leg., R.S., ch. 306, 1949 Tex. Gen. Laws 559. 
3 See Act of June 1, 1997, 75th Leg., R.S., ch. 1010, § 4.21, 1997 Tex. Gen. Laws 3610 (codified as Tex. 

Water Code § 36.0015). 



to locally controlled groundwater conservation districts to regulate groundwater 

withdrawal. The Legislature expressly stated that these locally-elected, locally-controlled 

groundwater conservation districts are the preferred method of groundwater management. 

Tex. Water Code § 36.0015; see also Sipriano, 1 S.W.3d at 79-80; Senator I.E. "Buster" 

Brown, Senate Bill 1: We 've Never Changed Texas Water Law this Way Before, 28 St. B. 

Tex. Envtl. L. J. 152, 156 (1998) ("Senate Bill 1 clarifies tha t . . . groundwater 

management is best accomplished through locally-elected, locally-controlled 

groundwater conservation districts...."). 

The Legislature continued to progress in its groundwater conservation efforts and 

improve the groundwater conservation districts it created when in 2001 it passed Senate 

Bill 2.4 That Bill addressed the districts' authority to regulate the spacing of wells and 

production of groundwater. Subsequently, Senate Bill 3 established Groundwater 

Management areas to allow groundwater conservation districts to work together to 

protect the aquifers.5 

In its current form. Chapter 36 of the Water Code authorizes groundwater 

conservation districts, which are comprised of democratically elected members, to 

implement regulations that ensure groundwater protection through a variety of 

mechanisms, including allocation of groundwater withdrawal through a permitting 

scheme. These groundwater conservation districts are subject to the same due process 

4 Act of May 27,2001, 77th Leg., R.S., ch. 966, § 2.50,2001 Tex. Gen. Laws 1991,2015 (codified as Tex. 
Water Code § 36.116). 

5 Act of May 28,2007, 80* Leg., R.S., ch. 1430,2007 Tex. Gen. Laws 5832. 



protections that apply to other types of governmental bodies. For instance, the districts 

are subject to the Open Meetings Act. Tex. Water Code §§ 36.063,36.064. Their 

rulemaking procedures are similar to those found in the Administrative Procedure Act. 

Tex. Water Code § 36.101. And the records of the groundwater conservation districts are 

subject to the Public Information Act. Tex. Water Code § 36.065. 

B. The Legislature addressed the threat to groundwater availability in the 
Edwards Aquifer by passing the Edwards Aquifer Act. 

In 1993, again following a drought, the Legislature enacted the EAA Act and 

created the Edwards Aquifer Authority, for the purpose of regulating and managing the 

Edwards Aquifer. Under the EAA Act, the Authority allocates groundwater withdrawals 

via a permitting scheme that gives preference to existing users. 

The Legislature passed the EAA Act following litigation in federal district court, 

in which the Plaintiffs (environmental groups) filed suit against the Secretary of the 

Interior, alleging a taking of certain endangered species by not ensuring adequate flows 

from the springs fed by the Edwards Aquifer. In a second lawsuit. Plaintiffs alleged that 

groundwater pumpers in the Edwards Aquifer were causing takes of endangered species. 

Following a series of interim rulings, appeals, and temporary management plans, the 

district court judge ruled that if the Texas Legislature did not adopt a plan to limit 

withdrawals form the Aquifer by the end of the next legislative session, the Plaintiffs 



could return to the court and seek additional relief, including regulation of the Aquifer by 

a federal agency.6 

One day before the judicially imposed deadline, the Legislature passed the EAA 

Act. This legislation was intended to ensure sufficient groundwater resources and flows 

from the springs to protect endangered species, and it prevented federal regulation of the 

Aquifer. 

C. The Legislature also enacts legislation for the protection of surface 
water. 

Similar to groundwater legislation, Texas has enacted comprehensive legislation to 

protect its surface water, although the regulatory scheme for surface water protection is 

quite different than the groundwater laws. Texas surface water is owned by the people 

and held in trust by the State. Tex. Water Code § 11.021. The Legislature has expressly 

recognized that protecting the "biological soundness of the state's rivers, lakes, bays, and 

estuaries is of great importance to the public's economic health and general well-being." 

Id. § 11.0235. In 2007, the Legislature went further and established a well-defined and 

time-limited process to help define environmental flow standards for rivers and bays in 

order to "provide certainly in water management and development and to provide 

adequate protection of the State's streams, rivers and bays and estuaries."7 

6 See Todd H. Votteler, Article: The Little Fish That Roared: The Endangered Species Act, State 
Groundwater Law, and Private Property Rights Collide Over the Texas Edwards Aquifer, 28 Envtl. L. 845 (1998) 
for a discussion of the litigation leading up to the creation of the Edwards Aquifer Authority, 

7 Act of May 28,2007, 80th Leg., R.S., ch. 1430,2007 Tex. Gen. Laws 5832. 
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D. The various legislative schemes enacted by the Legislature serve to 
fulfill the Legislature's constitutional responsibility of protecting the 
State's natural resources. 

With the development of these intricate and complex systems intended to conserve 

and protect the State's natural resources, Texas is now far ahead of many other states in 

passing legislation to strike a balance between intricate and complex water systems and 

the need to maintain sufficient supply for economic sustainability. New groundwater 

conservation districts continue to be created, and the Legislature continues to adjust and 

improve groundwater (and surface water) conservation legislation. These ongoing efforts 

serve to ensure sufficient groundwater exists, not only for groundwater consumers, but 

for the springs that feed rivers and for the maintenance of fish and wildlife resources, 

including endangered species. 

In creating groundwater conservation districts, the Legislature necessarily 

modified, at least to some extent, the common law rule of capture as it was historically 

applied to groundwater. Importantly, when the Legislature created these regulatory 

bodies, no court had recognized a vested property interest in underground water in place. 

Thus, any recognition of property rights reflected in the statutes was not intended to 

create a vested property interest in groundwater beneath the land. Indeed, the acts passed 

by the Legislature would be unworkable and ineffective were that the case, and the 

Legislature could not have intended to enact unworkable legislation. 

See Tex. Water Code § 36.002. 



II. Creating vested rights in groundwater in place constrains the Legislature, 
and the groundwater conservation districts it created, from carrying out its 
constitutional responsibility of protecting and conserving the State's natural 
resources. 

If the Court were to announce that vested property rights exist in water beneath the 

land, groundwater conservation districts, and particularly the EAA, would be rendered 

unworkable. Such a proclamation would open the floodgates to limitless litigation. 

Landowners would be given a windfall profit merely for anticipating and legally pursuing 

a future desire to withdraw an undefined amount of water. Every landowner would be 

capable of claiming limitless amounts of potential capture that could put the financial 

stability of the EAA at risk. 

Moreover, residents of this State, like Ms. Garcia, will be deprived of the benefit 

of the State's constitutional duty to protect and conserve groundwater. She will be 

deprived of her ability to participate, via the democratic process, in carrying out this duty. 

Ms. Garcia is but one of many residents like her who fought hard to ensure that she has a 

voice in the use and management of groundwater. 

When the EAA Act was first enacted, Ms. Garcia, along with the Mexican 

American Legal Defense and Education Fund (MALDEF), opposed preclearance of the 

Act under the Voting Rights Act of 1965. Ms. Garcia was concerned then, as she is now, 

that groundwater regulation be accomplished via a democratic and representative process. 

In accordance with the Conservation Amendment, Ms. Garcia sought to ensure that this 

precious groundwater resource was managed by the citizens. The Department of 



Justice's Civil Rights Division agreed with MALDEF's contentions "insofar as [the Bill] 

replaces the previously elected governing body [of the Edwards Underground Water 

District] with an appointed board for the [EAA]." In particular, the DO J wanted to 

ensure that Hispanic voters in the former Edwards Underground Water District would 

have the same opportunity to be represented on the appointed EAA board. Thus, the DOT 

challenged the Act under the Voting Rights Act of 1965.9 

As a result the EAA Board is now a democratically elected body. Citizens within 

the EAA district have a voice in how the Aquifer is managed. This hard-won victory will 

be jeopardized, however, if the EAA is crippled by the costs of litigation brought by 

landowners claiming a vested property interest in all the groundwater capable of being 

pumped from their land and a taking by the EAA entitling them to compensation. 

In addition, if the EAA is unable to fulfill its responsibilities because of the costs 

of litigation and compensation for alleged takings, it will likely fall upon environmental 

groups, such as EDF, to bear the burden of protecting groundwater resources and 

endangered species that depend upon those resources. Federal agencies and the courts 

will once again be called upon to intervene in the management of groundwater. And 

members of the public, like Ms. Garcia, will be deprived of participating in the 

management of their groundwater. 

9 See Todd H. Votteler, Article: The Little Fish That Roared: The Endangered Species Act, State 
Groundwater Law, and Private Property Rights Collide Over the Texas Edwards Aquifer, 28 Envtl. L. 845 (1998). 
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But it is not only groundwater management—and the ability to permit or limit 

groundwater removal—that will be affected if the Fourth Court of Appeals' decision in 

this case is affirmed. An adverse decision in this case would undermine years of 

bipartisan policy in many areas of water law including regional planning, groundwater 

districts, environmental flows, spring flows, and the Edwards Aquifer Act, to name a few. 

This decision is not only about the Edwards aquifer, it will set a precedent that can 

adversely affect water throughout the State. 

Limiting the ability of the Edwards Aquifer Authority to regulate groundwater 

pumping by recognizing vested property rights in groundwater that remains underground 

would also undermine the State's surface water permitting system. Texas surface water 

is owned by the people and held in trust by the State. Texas Water Code §§ 11.021, 

11.0235(a). The State issues permits for use of surface water. The amount of permits 

issued is calculated based on a water budget for a particular river. Many of these rivers 

depend on spring flow for their base flow. The presence of spring flow is included in the 

accounting as permits are issued. Effectively reducing regulations on groundwater 

pumping in the Edwards Aquifer could have substantial negative consequences on the 

spring flow feeding rivers such as the Guadalupe and San Antonio. This will jeopardize 

the ability of the State to ensure that the quantities of water authorized in the permits 

issued on rivers where spring flow is a contribution to river flows, are, in fact, available, 

and will negatively impact users along the rivers who rely on those permits. 

11 



Failure to have a functional regulatory system for the protection and maintenance 

of aquifer levels and spring flows could also adversely affect the fish and wildlife 

resources of the State. Since many of the species that depend on such spring flows are 

rare and uniquely adapted to spring habitat, the State could be faced with more troubling 

and complex disputes over protected threatened and endangered species, tying up water 

management in litigation and conflict for years to come. 

In addition to potential adverse effects on fish, plants and animals that depend 

directly on the springs as they flow out of the ground, flows out of the springs support in-

river fish habitat and provide freshwater input to the State's incredibly productive bays 

and estuaries. Groundwater is tied to spring water, which is linked to our rivers and 

lakes, which feed Texas' environment and agriculture and ultimately determines the 

health of our bays and estuaries. The Legislature has expressly recognized that protecting 

"the biological soundness of the state's rivers, lakes, bays, and estuaries is of great 

importance to the public's economic health and general well-being." Tex. Water Code § 

11.0235(b). 

In 2007, the Legislature went further and established a well-defined and time-

limited process to help define environmental flow standards for rivers and bays in order 

to "provide certainty in water management and development and to provide adequate 

protection of the state's streams, rivers and bays and estuaries." Texas Water Code § 

11.0235(d-l). Should the Court hold for Day, undermining (as discussed elsewhere in 

this brief) the ability of groundwater districts to manage aquifers and protect spring 

12 



flows, the ability to carry out Senate Bill 3 directives, including environmental flow 

standards, will be substantially undermined. 

It makes little sense to now recognize vested rights in groundwater beneath the 

land—after the voters have instructed that it is the State's responsibility to conserve 

groundwater and after the Legislature has already successfully put provisions in place. 

To interpret the common law at this juncture as including a never-before recognized 

vested property interest in groundwater in place would defeat the important advances 

made by the Legislature, pursuant to the Conservation Amendment, in conserving and 

protecting groundwater, surface water, and the fish and wildlife that depend on them. If 

the EAA Act were rendered unworkable, the State would once again be faced with the 

concerns of ensuring groundwater in times of drought and preventing the taking of 

endangered species. 

III. To the extent vested rights in groundwater do exist, those rights are already 
protected under current statutory scheme. 

Even if Day possessed a vested right in groundwater, that right is already protected 

by the EAA Act. The EAA Act allows for permits to withdraw groundwater based on 

historical use. EAA § 1.16. The historical use amount is, logically, the vested property 

right, if one indeed exists. This is the amount that the landowner has historically 

expected to possess. And the historical use permit ensures that the landowner can 

continue to count on possessing this amount of groundwater. In fact, a permit "vests" the 

landowner with this expectation in a certain amount of groundwater. 

13 



Should the EAA get it wrong or deprive a landowner of his historical use amount, 

the landowner has a legal remedy. That landowner has a right of appeal, as evidenced by 

the facts of this case. 

IV. Courts have traditionally refused to intrude upon the Legislature's efforts to 
carry out its constitutional responsibility, but the Fourth Court of Appeals' 
decision in this case departs from this tradition and upends the Legislature's 
progress in groundwater conservation. 

The Legislature and the courts have, thus far, have maintained a mutual respect for 

one another with regard to groundwater management, carefully allowing each to carry out 

its respective duties without intrusion from the other. The Legislature has enacted 

groundwater conservation district legislation, while respecting the common law tort 

framework established by the rule of capture. See Sipriano, 1 S.W.3d at 78. This Court 

has refused a request to abandon the rule of capture in favor of the reasonable use 

doctrine, acknowledging that the duty to regulate groundwater belongs exclusively to the 

legislative branch of government and should not be accomplished via judicial fiat. Id. at 

79. The Fourth Court of Appeals' decision threatens this delicate balance between the 

two branches of government. 

Following the passage of the Conservation Amendment, this Court consistently 

and repeatedly made clear that the rule of capture is not absolute,10 that it is a tort theory 

of non-liability,11 and that it is not intended to affect or hamper the Legislature's efforts 

10 See City of Corpus Christi v. City ofPleasanton, 276 S.W.2d 798 (Tex. 1955). 
11 See Sipriano, 1 S.W.3d 75; Barshop v. Medina County Underground Water Conservation Dist., 925 

S.W.2d618 (Tex. 1996); East, 81 S.W.279. 

14 



to carry out its constitutional duty.12 Indeed, the Court consistently recognized "the need 

for legislative regulation of water." Sipriano, 1 S.W.3d at 79 & n.29. In Sipriano, the 

Court expressed that it saw no reason for the Legislature to feel constrained from taking 

appropriate steps to protect groundwater, even within the common-law tort framework 

established by the rule of capture. Id. at 79. 

Importantly, until the Fourth Court of Appeals ruled in this case, vested property 

rights in groundwater beneath the land were not recognized by either the Legislature or 

the courts. The Legislature was not constrained by the prospect of takings claims 

resulting from its groundwater legislation, for the voters charged the Legislature with the 

broad responsibility of protecting natural resources and the courts, recognizing this 

charge, were careful not to interfere with the discharge of this responsibility. 

In this case, Day has chosen to conflate the Legislature's duties and the common-

law rule of capture in order to claim a windfall. Indeed, were this a case involving only 

the rule of capture—that is, were this a case in which Day's use of groundwater were 

restricted because a neighboring landowner diminished or depleted the resource—Day 

would be entitled to no compensation. If such a situation were to occur, Day may even 

be justified in complaining that the State failed to fulfill its duty of protecting 

groundwater resources. 

Day's groundwater resources have not been diminished or depleted. They have 

been protected, by virtue of a permit that guarantees that the same amount of 

See Sipriano, 1 S.W.3d 75. 

15 



groundwater that Day has historically used—an amount that Day might have a reasonable 

expectation to continue use. Yet, remarkably. Day claims he is entitled to compensation 

for some hypothetical amount of groundwater that he never possessed nor had any right 

to expect to possess. He seeks a windfall from the State for the hypothetical taking of a 

resource when, if anyone else had actually taken the resource, Day would have been 

entitled to no damages at all. Ironically, Day's claim stems directly from the State's 

attempt to carry out its constitutional responsibility of protecting groundwater resources 

by creating groundwater conservation districts and authorizing groundwater use permits. 

While several of the amici suggest that the Fourth Court of Appeals' decision need 

not result in limitless litigation, the facts of this case demonstrate otherwise. The 

Plaintiffs in this case have not been prohibited from withdrawing groundwater from their 

land. To the contrary, they have been permitted to continue withdrawing the same 

amount of groundwater that they (or the preceding landowner) have always withdrawn. 

Yet, they seek compensation for some arbitrary amount of groundwater that they 

claim they are entitled to withdraw, even though they do not have the capability to 

withdraw the amounts to which they claim entitlement. Were this Court to affirm the 

potential for a takings claim, under these circumstances, it is only a matter of time before 

more landowners come forward, claiming that they too are entitled to withdraw far more 

groundwater than they have historically withdrawn and seeking a windfall profit based on 

some arbitrary amount they claim of entitlement. 

16 



To recognize a vested property interest in an amount of groundwater greater than 

what has historically been used—to measure it based on what a landowner claims his 

land is capable of producing—is antithetical to the Conservation Amendment's 

instruction that the state conserve and protect groundwater. A landowner should thus 

have no expectation in a right to pump all of the groundwater that might hypothetically 

be produced from his land. 

This Court has historically refused to encroach upon the Legislature's efforts to 

protect groundwater resources. By authorizing Day's takings claim, the Fourth Court of 

Appeals has not only breached the careful balance that this Court has maintained with the 

Legislature. The appellate court takes it a step further. The appellate court's decision 

actually impedes the Legislature from fulfilling its responsibility. 

V. Groundwater conservation districts are consistent with trend in western 
states to conserve groundwater. 

Groundwater conservation districts such as the EAA are not an unusual 

mechanism for protecting groundwater resources. Indeed, several western states employ 

a similar regime. Many have abandoned the rule of capture in favor of the reasonable use 

doctrine, and takings have not been implicated. 

Recently, the Arizona Court of Appeals recounted the evolution of groundwater 

law in that state. Davis v. Agua Sierra Resources, LLC, 203 P.3d 108 (Ariz. 2009). As 

described by the court, the common law in that state initially recognized that a landowner 

has a property interest in water underneath the estate. Id. at 110-111. The common law 

17 



evolved, and the courts clarified that the landowner does not recognize ownership of 

groundwater itself, but rather a qualified right to extract and use the groundwater for the 

benefit of the land. This is commonly referred to as the "reasonable use" doctrine. Like 

the Texas Legislature, the Arizona legislature, contending with an overdraft of 

groundwater, enacted a comprehensive regulatory framework, consisting of a system of 

groundwater rights and conservation requirements. Id. at III. 

Creating vested rights in groundwater beneath land at this juncture would undo the 

progress made, as a result of the creation of groundwater conservation districts, while 

other states, recognizing the vitality of groundwater, continue to move forward in their 

efforts to preserve and protect it. 

VI. Groundwater is not akin to oil and gas. 

The argument that vested property rights exist in groundwater in place has its roots 

in the common law of oil and gas. Thus the Canadian River Municipal Water Authority 

argues that groundwater should be regulated like oil and gas; however, groundwater is 

distinct from oil and gas, and the principles that govern oil and gas law do not work for 

groundwater. Oil and gas have been recognized by both this Court and the U.S. Supreme 

Court as minerals. Although fugacious in nature, they are characterized as solid minerals, 

such as coal. See Stephens Cty. v. Mid-Kansa Oil & Gas Co., 254 S.W. 290 (Tex. 1923); 

Tex. Co. v. Daugherty, 176 S.W. 717 (Tex. 1915). Groundwater, on the other hand, is not 

a mineral. 
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More importantly, the principles applicable to oil and gas encourage maximized 

recovery of those minerals. That is, oil and gas reservoirs are intended to be drained. Oil 

and gas regulations are not intended to conserve the minerals in place. See Browning Oil 

Co. v. Luecke, 38 S.W.3d 625, 633 & n.3 (Tex. App.—Austin 2000, pet. denied). Rather, 

they ensure that the minerals are exploited without waste. And pooling provisions and 

correlative rights ensure that landowners get their fair share of the value of those 

minerals, once extracted from the earth. It is only the economic marketplace that acts as 

a limitation on oil and gas recovery. Because oil and gas is depleted and used, not 

conserved, the law's treatment of oil and gas reserves favoring economic efficiency 

makes sense as a matter of policy. The efficiencies of the market will assure that these 

resources are allocated to their highest economic use. And because the resource is not 

renewable, policies to promote conservation and sustainability have little relevance. 

By contrast, groundwater is intended to be conserved for the benefit of all Texas 

residents. And it must be available for immediate use. Groundwater is not simply a 

market commodity. Ensuring the availability and longevity of this resource, as required 

by the Texas Constitution, requires limitations on individual use. 

The oil and gas approach to groundwater would revive the "Tragedy of the 

Commons," promoting depletion rather than conservation. Groundwater is a common-

pool resource whereby individual actions based on rational self-interest collectively 

destroy the resource. Individuals may capture as much groundwater as they desire 

without regard of other's needs or uses but must do so before his neighbor drains the 
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water available to them both. Such a policy contravenes the Conservation Amendment's 

mandate. The sustainability of groundwater resources requires limitation on individual 

use. For this reason democratically elected regulatory bodies such as the EAA are better 

suited to meet the requirements of the Conservation Amendment than an unfettered 

market. The ballot box provides accountability and allows representative control of this 

essential resource by the many rather than the few. 

The EAA's regulation of groundwater also promotes an orderly market, creating 

value and economic efficiencies through its permitting program. The Authority's power 

to issue permits allow unvested, unprotected groundwater interests to be converted into 

more secure rights to withdraw water. Thus a permit system creates value in a regulated 

water market by assuring availability of certain quantities of water. A groundwater 

withdrawal permit is property that can be sold or leased. And most importantly, its owner 

has the legal power to exclude others from "taking" his water. 

CONCLUSION & PRAYER 

This Court should reverse the Fourth Court of Appeals' decision and affirm the 

Legislature's efforts to fulfill its constitutional duty to conserve and regulate groundwater 

for the benefit of the public good. 

Following the passage of the Conservation Amendment, this Court consistently 

and repeatedly made clear that the rule of capture is not absolute, that it is a tort theory of 

non-liability, and that it is not intended to affect or hamper the Legislature's efforts to 

carry out its constitutional duty. Justice Hecht cautioned in Sipriano that the common 
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law rule of capture hampers groundwater management. Sipriano, 1 S.W.3d at 82-83 

(Hecht, J., concurring). Nevertheless, he surmised that the comprehensive statutory 

changes of 1997 may result in comprehensive regulation of water, and he chose not to 

disrupt the legislative process before it has had a chance to work. Id. It is clear that the 

1997 and subsequent legislative changes are successfully creating a balance between the 

right of capture and the need for regulatory oversight. 

The Fourth Court of Appeals' ruling threatens the carefully constructed legislation 

that serves to fulfill the State's responsibility under the Conservation Amendment: 

protection and conservation of groundwater for the benefit of the public. It threatens the 

effectiveness and viability of the democratically elected regulatory bodies that the 

Legislature created to fulfill this constitutional duty. This Court should reverse the 

appellate court ruling to protect against the reversal of years of successful bipartisan 

policy throughout water law and ensure the protection of Texas' water resources for all 

users. 
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