
i 
s : %I LED 

. ? 

IN SUPREME COURT 
OF TEXAS 1 

SEP "'&o. 08-0964 
BLAKE HAWTHORNE, 
BY - Deputy 

3 n  tlje 
@upreme Court of %exas 

:I 
I EDWARDS AQUIFER AUTHORITY and The STATE OF TEXAS 

Petitioners, 

BURRELL DAY and JOEL McDANIEL, 
Petitioners 

BRIEF ON THE MERITS 
ON BEHALF OF BURRELL DAY AND JOEL MCDANIEL 

TOM JOSEPH 
State Bar No. 1 1030000 
909 N.E. Loop 410, Suite 600 
San Antonio, Texas 78209 
2 10.828.9092 (telephone) 
2 10.828.2363 (facsimile) 

Oral Argument Requested 

ATTORNEY FOR PETITIONERS 
BURRELL DAY A ~ J O E L  MCDANIEL 



NO. 08-0964 

&upreme Court of f!J[~exas: 

EDWARDS AQUIFER AUTHOFUTY and The STATE OF TEMS 
Petitioners, 

BURRELL DAY and JOEL McDANIEL, 
Petitioners 

BRIEF ON THE MERITS 
ON BEHALF OF BURRELL DAY AND JOEL MCDANIEL 

TOM JOSEPH 
State Bar No. 11030000 
909 N.E. Loop 41 0, Suite 600 
San Antonio, Texas 78209 
210.828.9092 (telephone) 
21 0.828.2363 (facsimile) 

Oral Argument Requested 

ATTORNEY FOR PETITIONERS 
BURRELL DAY AND JOEL MCDANIEL 



IDENTITY OF PARTIES AND COUNSEL 
I 

I 

Counsel for BURRELL DA Y and JOEL MCDANIEL 

. I  (Plain tiffs/Appelles/Respondents) 

Tom Joseph 
-" 7 State Bar No. 11030000 

I TOM JOSEPH, P.C. 

4: 
909 N.E. Loop 41 0, Suite 600 
San Antonio, Texas 78209 
210.828.9092 fax 210.828.2363 

I -1, 
Counsel for ED WARDS AQUIFER AUTHORITY (Henceforth referred to as EAA) 

d 
f 

Andrew S. "Drew: Miller Pamela Stanton Baron 

1 State Bar No. 00786857 

-1 Darcy Alan Frownfelter 
State Bar No. 07491500 
General Counsel 
KEMP SMITH, LLP 
8 16 Congress Ave., Suite 11 50 

1 Austin, Texas 78701 
i 
i 

, A 512.320.5466 fax 512.320.5431 

State Bar No. 01797100 
ATTORNEY AT LAW 
P.O. Box 5573 
Austin, Texas 78763 
512.479.8489 fax 5 12.479.8070 

' 1 
.i Counsel for THE STATE OF TEXAS (Henceforth referred to as State) 

(Third Party DefendaiziYAppellee/Cross-Petitioners) 
i 

.. . .i Supreme Court Counsel: Trial and Court of Appeals Counsel: 

Kristofer S. Monson 
State Bar No. 24037129 
ASSISTANT SOLICITOR GENERAL 
Peter Hansen, Attorney 
OFFICE OF THE ATTORNEY GENERAL 
P.O. Box 12548 
Austin, Texas 7871 1-2548 

Brian Benvick 
State Bar No. 02258500 
OFFICE OF THE ATTORNEY GENERAL 
Natural Resources Division MC015 
P.O. Box 12548 
Austin, Texas 7871 1-2548 



TABLE OF CONTENTS 
Page 

IDENTITY OF PARTIES AND COUNSEL ........................................................................ i 

. . .................................................................................................... TABLE OF CONTENTS .ii 

INDEX OF AUTHORITIES ................................................................................................. x 

STATEMENT OF THE CASE ......................................................................................... xvi 

. . 
STATEMENT OF JURISDICTION ................................................................................ xvn 

... 
ISSUES PRESENTED BY DAYIMCDANIEL ............................................................. xvln 

SUMMARY OF ARGUMENTS ......................................................................................... 1 

................................................................................................ STATEMENT OF FACTS.. .5 

............................................................................... ARGUMENT AND AUTHORITIES.. .6 

I. Was the water used in the irrigation of the DayIMcDaniel land tract 
during the historic period Edwards Aquifer Water or  State or Surface 
Water? 
.......................................................................................... ..6 

A. The Legislature has refused to change the ownership of 
groundwater by the landowner. 
............................... .. ............................................... .9 

B. The Common Law and the Statutory Law have recognized the 
property ownership rights of the landowner and such right is 
therefore protected by the Constitution. 

C. The Groundwater remained under control of the landowners 
throughout its use for irrigation on DayJMcDaniel property. 

D. The Legislature has opted not to include groundwater in its 
classification of what constitutes state water. 
........................................................................................................... 12 



........................................ 1. The Question of Control.. ..I2 

................................... 2. The Question of Measurement.. 15 

E. The Court of Appeals has utilized Tex. Water Code Ann. 11.042 & 
11.023 (Vernon 2008), in concluding "Groundwater" becomes 
"State water," but fails to recognize Tex. Water Code Ann. 
§11.021(a) (Vernon 2008), does not include groundwater in its 
definition. 
.................................................................................... 16 

11. DayIMcDaniel were denied their constitutional rights as a result of (a) 
being prohibited from presenting their claims at the Administrative level; 
(b) being required to participate in an Administrative hearing which 
permitted ex parte communication between the E M  and the 
Administrative Law Judge; (c) again being prohibited from presenting 
their claims in the trial court by the Interlocutory mandate of the Fourth 
Court of Appeals that the "substantial evidence" rule must control the 
trial; which again resulted in excluding DayMcDaniel's claims, since 
applying the b'substantial evidence" rule to the trial of this case prevented 
the introduction of any evidence not submitted to the Administrative 
hearing. Additionally, this rule further prevented the introduction of 
evidence of damages that had accrued to DayMcDaniel from the loss of 
use of irrigation from the date of the decision of the E M  in April of 2003, 
to the date of trial, in December, 2006. This was a denial of due process 
and their entitlement to open courts. 

A. Provisions of Article 1, $17 of our Texas Constitution. 

B. The Private Interests Affected by Government Action. 
.................................................................................... 19 

C. Governmental Interest in Regulation. 

rC 

1. The Balancing of the Two Interests.. ........................... ..21 

iii 



a. If in fact, the taking of DayIMcDaniel's groundwater 
did not occur until the final action of the Board, there 
were, and are no rules of the E M ,  or  procedures 
available for the applicants to have adjudicated 
whether $1.07 of the Act was violated, and whether 
DayIMcDaniel were entitled to compensation?. ...... ..25 

F. Texas Government Codes $2001.061, $2001.090, and $2003.0412, 
are a denial of due process in so far as these sections permit ex 
parte communication by the Administrative Law Judge with ,the 
E M ,  regarding the evaluation of evidence being considered by 
such ALJ, and insofar as these sections do not impose a duty to 
disclose such ex parte communication. 
................................................................................. -25 

1. The Fourth Court of Appeals denies such sections deny due 
process. 
.............................................................................................. ..25 

111. Does Tex. Water Code Ann $36.066(G) (Vernon 2001), which 
mandates attorneys fees only to the District, should it prevail, violate the 
"equal protection" provision of the Texas Constitution? 
............................................................................................ 28 

A. How is the Texas Constitution Violated by an Act Authorizing the 
Award of Attorneys Fees Only to the Conservation District, Should 
it Prevail? 

B. Ownership of Groundwater as Constitutionally Protected. 
......................................................................................... .30 

C. The Act Attempts to Protect Constitutional Rights. 

D. Accordingly, it is incumbent upon the citizen to file suit in 
protection of declared constitutional rights. 

31 ................................................................................... 
4 

E. Thus, Tex. Water Code Ann. $ 36.066(g)(Vernon 2001) violates the 
equal protection clause of the Tex. Const. article 1, $3 

31 .................................................................................. 



F. Frivolous Lawsuits. 
.................................................................................... 32 

................................................................ 1. Appeals.. 32 

2. The Silence of the Code.. ......................................... .33 

G. The Necessity of Private Citizen Litigation. 
.......................................................................................... ..33 

H. The "Barshop" Supreme Court Ruling That the Act Does Not 
Impede a Party's Access to a Water Permit. 

1. A statute which mandated attorney's fees only for the 
agency irrespective of the success of the citizen in the appeal 
which would definitely bear upon the issue of "financial 
burden." 

2. Nor was the court presented with an application of the Act 
whereby the E M  summarily excluded from the 
administrative hearing the citizen's constitutional claims, 
l.SCR.714-17; 1.SCR.1126-32 and subsequently invoked the 
"substantial evidence" standard of review upon the 
reviewing trial court in, In  re Edwards Aquifer Auth. 217 
S.W.3d, 581 (Tex.App-San Antonio 2006, orig. proceeding). 

3. The provision within the Act relied upon by the court, 
. . . . . .  as the right to appeal has since been repealed. 

EDWARDS AQUIFER ACT §l.ll(h) 2001. 

IV. Did the District act arbitrarily and unreasonably in reversing its findings 
that the application for an Initial Regular Permit by DayJMcDaniel which 
met all technical and administrative requirements for an IRP (Initial 
Regylar Permit) for 600 acre feet from date of filing on December 30, 
1996, until November 8, 2000, while in the interim permitting the 
construction of a new irrigation well at a cost of $95,000.00? The Court of 
Appeals erred in failing to consider whether the denial of a 600 acre feet 



permit, after approving the construction of a new well with authorization 
to pump 600 acre feet, was an arbitrary or unreasonable act of the E M  
since the matter was raised at all levels of this controversy including the 
Administrative hearing; l.SCR.762-66; 6.SCR.003116; 2.CR.419-20,425, 
437; 6.CR.3172-74: at the trial of the Cause; RR. 74-78: in the appellate 
brief, pages 38-40. 

A. This is not a re-litigation of the interlocutory opinion since the statute in 
question, TEX. GOV'T CODE ANN. §2001.174(2)(A-F) (Vernon 2000) has 
viability, after the Application of the substantial evidence rule during the 
receipt of evidence, as it addresses matters such as arbitrariness which 
can be determined by judgment of the trial court after hearing 
ccsubstantial evidence." 
.................................................................................................. .35 

B. Did the E M  Board act arbitrarily and unreasonably in denying the 600 
acre feet permit when for 46 months its staff had approved a 600acre feet 
permit and in reliance thereon, DayIMcDaniel drilled the well authorized 
a t  a cost of $95,000.00? l.SCR.725 
.............................................. :.. .................................................. 35 

The E M ' S  action was arbitrary and capricious because: 

1. I t  refused to consider the evidence submitted which proved that the 
water was utilized for a beneficial purpose in that: 
..................................................................................... 37 

a. I t  flatly refused to give any weight to the record of irrigation 
in the historic period by the U.S. Geological service based 
upon a "because I said so" basis. (Tab l l (C)  APR, 
2.SCR.001504-05; Tab 12 APR, General Manager's 
deposition, pgs. 25-34). ......................................... .37 

b. I t  totally ignored and failed to in any way impeach the 
Affidavit of Tommy Fey and Robert Kurz, who testified at 
the Administrative hearing and by Affidavit, that they had 
used and seen such well used for irrigation during the - 

.II historic period, Tab 11 (a), (b) APR, as well as for 
recreation. (Tab 12, APR, Deposition of General Manager, 
pgs. 34-40.). .............................. ; .......................... .3 7 

vii 



I t  failed to honor its own regulations.. ........................ .37 

The E M  failed to produce any evidence to support the 
denial of the IRP for DayJMcDaniel of at least 2 acre feet for 
150 acres. 

The E M  did not claim to re-examine the application of 
DayMcDaniel because of a change in rules or law. 

The ALJ further comments that this additional data caused 
the E M  staff to reverse their recommendation. To what 
data does the ALJ refer? Proof of irrigation of 40 acres? 
The afkdavit of Mr. Kurz and Mr. Fey? 

The ALJ, also conveniently for the EAA, overlooked the 
procedure called for by the agency's own rules in the event 
of a denial, which it did not follow, namely 5707.501 thru 
5707.508. No such notices in compliance with Rule 707.507, 
was received, or is in evidence. 
........................................................................... 39 

When is an act of an agency arbitrary and capricious? 

DayMcDaniel complained of the approval, administratively 
and technically, of a permit for 600 acre feet for three years, 
and upon permission to construct a $95,000.00 well, relying 
on such approval of 600 acre feet, to be told afterwards, with 
no warning or advance notice, that the technical review and 
the General Manager reversed the approval to a "0" acre 
feet level. ............................................................ .40 

The lower court disregarded the DayJMcDaniel complaint 
regarding the arbitrary and capricious nature of the action 
of the E M  because "these issues were not raised below, they 
cannot be raised on appeal." Opinion pgs. 759-760. 



V. Does the Act in requiring proof of historic use, which may not or did not 
exist unconstitutionally deny the citizen ownership of property in which a 
vested right existed, and which existed prior to the enactment of the Act? 
Note: The Court of Appeals' decision holds that certain of the 
constitutional issues identified here were not raised in the trial court, and 
therefore, could not be raised for the first time on appeal. Excerpts from 
the Clerk's record, showing the opportunity of the trial court to consider 
same are found at. 1.CR.254-56; 259; 260; 2.CR.421; 2.CR.408, 410; 
l.CR.245; 1.SCR.000005-06. See El Paso Natural Gas Co. v. Minco Oil and 
Gas, Inc., 8 S.W.3d 309,316 (Tex. 2000); Perry v. Cohen, 52 Tex.Sup.Ct. 1. 
105,l07(Tex. Nov. 14,2008). 

A. Complained Of Action By The Court of Appeals. 
................................................................................... .42 

B. Origin Of The Vested Right Violated. 

C. The Constitutionally Impermissible Result Of The Implementation 
Of The Edwards Aquifer Act In This Case. 

D. DayIMcDaniel Complained The Edwards Aquifer Act Contained 
An Unconstitutional Provision In It  By Requiring "Clear" and 
"Convincing" Proof of Historic Use and Not Defining Such Term. 
1 .CR.000006-8. 

E. The Requirement of Proof of Historic Use In The Act Is An 
Impermissible Retroactive Law. 
................................................................................... .47 

PRAYER ............................................................................................................................ .49 

CERTIFICATE OF SERVICE ......................................................................................... .5 1 



City of Houston v. Texan Land and Cattle Co., 
.............................. 138 S.W.3d 382,387 (Tex.App.-Houston [14" Dist.] 2004) .44,47 

City of San Marcos v. Tex. Comm'n on Envtl Quality, 
....................... 128 S.W.3d 264,272,277 (Tex.App.-Austin 2004, pet. dn'd.) .13,14,15 

City of Sherman v .  Public Utility Commission, 
................................................................ 643 S.W.2d 681,686 (Tex. 1983). ...I 1 

County School Trustee of Leyshire County v. Free, 
.............................. 154 S.W.2d 935,937 (Tex.Civ.App.-Texarcana 1941, no writ) .19 

Creel v. Martinez, 
176 S.W.3d 516,519,520,2004 WL 2823233 (Tex.App.-Houston [lSt ~ i s t . ]  2004). ....... .48 

Denis v. Kickapoo Land Co., 
......................................................... 771 S.W.2d 235 (tex.App.-Austin 1980) .13 

Dupuy v. City of Waco, 
............................................................... 396 S.W.2d 103, 109 (Tex. 1965) ..4,47 

Dyegard Land Partnership v. Hoover, 
................................................ 39 S.W.3d 300,311 (Tex.App.-Fort Worth 2001). . l l  

Edwards Aquifer Auth. v.Burrel1 Day and Joel McDaniel, 
........... 274 S.W.3d 742,748,756 (Tex.App.-San Antonio Aug. 29,2008, pet. filed). 6,29 

El Paso Natural Gas Co. v. Mi~ico Oil and Gas, Inc., 
S.W.3d309,316(Tex.1999) .................................................................. 4,41,42 

First Texas Prudential Ins. Co. v. Smallwood, 
......................................... 242 S.W. 498,505-506 (Tex.App.-Beaumont 1922) ..3 1 

Fleming Foundation v. Texaco, Inc., 
................................................. 337 S.W.2d 846,850 (Tex.App.-Amarillo 1960). 11  

Friendswood Dev. Co. v. Smith-Southwest Ind. Inc., 
................................................................... 576 S.W.2d 21,25-26 (Tex. 1978) 20 

R 

Grapevine Excavation, Inc., v. Maryland Lloyds, 
.......................................................................... 35 S.W.3d, 1,5 (Tex. 2000) -10 



Great Southern Life Ins. Co. v. City of Austin, 
..................................................................... 243 S.W. 778,780 (Tex. 1922). -6 

Gulf C. & S.F., Ry. Co. v. Ellis, 
....................... 165 U.S. 150, 152-164,78 S.Ct. 255,256-259,41 L.Ed. 666 (1897). ..3 1 

Hitchcock v. Board of Trustees Cypress-Fairbanks Ind. School Dist., 
..................................... 232 S.W.3d 208,217 (Tex.App.-Houston [lSt ~ i s t . ]  2007.. .42 

Houston & T. C. Ry. v. East, 
.................................................... 98 Tex. 146, 149,81 S.W. 279,280-81 (1904) ..7 

In Re Edwards Aquifer Auth., 
2 17 S.W.3rd 58 1,587 (Tex.App.-San Antonio 2006, orig. proceeding). ................. .33,34 

Lewis v. Guaranty Federal Sav. & Loan Assrn., 
483 S.W.2d 837, 841 (Tex.Civ.App.-1972) .................................................. 25, 26 

Lewis v. Metropolitan Sav. & Loan Ass'n., 
.................................................................... 550 S.W.2d 11, 14 (Tex. 1977). .40 

Lock v. Morris, 
..................................................... 287 S.W.2d 500,501 (Tex.Civ.App. 1956). 23,39 

Mathews v. Eldridg,e 
................................ 424 U.S. 319, 333, 96 S.Ct. 893, 902 (U.S. VA. 1976) 19, 21, 24 

Magee Heirs v. Slack, 
...................................................... 152 Tex. 427,258 S.W.2d797 (Tex. 1953).. 20 

Pecos County Water Control & Imp. Dist. No.1 v. Williams, 
271 S.W.2d 503,505 (Tex.Civ.App. 1954, writ ref.dn.r.e.). ................................... . l l  

Perry v. Cohen, 
272 S.W.3d 585, 587-88 (Tex.2008).. ..................................................... 4,41,42 

Public Utility Com'n of Texas v. Gulfstates Utilities Co., 
.................................................................... 809 S.W.2d20lY207 (Tex.1991) -41 

r;C 

Retama Development Corp. v. Texas Worvorce Comm In., 
............................................................ 971 S.W.2d 136, 140 (Tex.App.-.Austin 1998) 41 



Sax v. Volteler, 
648 S.W.2d 661,664, (Tex. 1983). ................................................................. -42 

Sipriano v. Great Spring Waters of Am., Inc., 
1 S.W.3d 75 (Tex. 1999) .............................................................................. .9 

South Plains Larnesa R. R., Ltd. v. High Plains Underground Water Conservation Dist. No. I ,  
52 S.W. 3d 770,776 (Tex. App. Amarillo 2001, no pet). ......................................... .8 

Slack v. Magee Heirs, 
252 S.W.2d274,278, (Tex.Civ.App. 1952 aff d) ................................................. .20 

Smith v. Houston Chem. Serv., Inc., 
872 S.W.2d 252,268 (Tex.App.-Austin 1994, writ denied). ................................... .25 

Subaru ofAmerica, Inc. v. David McDaniel Nissan, Inc., 
84 S.W.3d 212,217 (Tex.2002).. .................................................................. -47 

Sun Oil Co. v. Whitaker, 
483 S.W.2d 808,811 (Tex. 1972). .................................................................. ..43 

Taub v. City of Deer Park, 
912 S.W.2d 395,398-399.. ..................................................................... ..45, 47 

Texas Co. v. Burkett, 
1 17 Tex. 16,296 S.W. 273,278 (Tex. 1927) .................................................... .43 

U.S. v. Shuubet, 
347 F.2d 103,106 (5thCir. 1965). .................................................................... 11 

Vandygrifv. First Sav. & Loan Ass'n of Burger, 
617 S.W.2d 669, 672 (Tex.198 1). .................................................................. .26 

Yancey v. United Surgical Partners Intern, Inc., 
236 S.W.3d 778,783 (Tex. 2007). ........................................................................... 42 

xiii 



TEXAS CONSTITUTION 

TEX . CONST . art . 1. $3 ............................................................................................................... 30, 31 

TEX . CONST . art . I, $17 .......................................................................... 10. 11. 18. 25 

.......................................................................................... TEX.CONST. art . 1. $19 25 

STATUTES AND RULES 

. .......................................................................... TEX . GOV'T CODE ANN $2001.05 1 22 

............................................................................ TEX . GOV'TCODE ANN . $2001.061 25 

....................................................................... TEX . GOV'T CODE ANN . $2001.081 (d) 22 

TEX . GOV'T CODE ANN . $2001.090 ........................................................................... 25 

........................................................ . TEX . GOV'TCODE ANN $2001.174 (Vernon 2008) 33 

....................................... . TEX . GOV'T CODE ANN $2001.174 (2)(a-f) (Vernon 2000) .4,33, 5 

TEX . GOV'T CODE ANN . $2003.041 2 .......................................................................... 25 

. . TEX . PROP . CODE ANN $5 00 1 (Vernon 2008) ............................................................. 19 

TEX . PROP . CODE ANN . $2 1 . 042 1 ............................................................................ 10 

........................................................................................... Tex . R . App.P., 59.1 42 

TEX . WATER CODE ANN . $ 1 1 . 00 1 (Vernon 2008) ......................................................... 16 

..................................................... TEX . WATER CODE ANN . $ 1 1.02 1 (a) (Vernon 2008) 1, 12, 16, 17 

TEX . WATER CODE ANN . $ 1 1.023 (Vernon 2008) ........................................................ 16 

TEX . WATER CODE ANN . $1 1.042 (Vernon 2008) ......................................................... 16 

TEX . WATER CODE ANN . $ 1 1.301 (Vernon 2008) ......................................................... 17 

TEX . WATER COD- . $3 5.003 (Vernon 2008) ......................................................... 17 

TEX . WATER CODE ANN . $36.001(21). .................................................................. 1 , I 7  

xiv 



TEX. WATER CODE ANN. §36.066(g) (Vernon 2008). ...................... .2,28,29,30,3 1,32,33,49 

TEX. WATER CODE ANN. 836.002.. ....................................................................... 9, 10 

TEX. WATERCODEANN. 536.251-936.254 ................................................................ ..32 

................................... V.T.C.A. Civil Practice & Remedes Code fj5.001(Vernons 2008). .7 

Vernons Ann.Civ.St. Art. 1 .................................................................................... .6 

EDWARDS AQUIFER ACT 

Acts 1925,39' Leg. p. 87, ch. 25 5 3c(d); 1949, 51dLeg., p. 559, ch. 306 $ 1; Vernon Civ. St. act 
7880-3c(d); Acts 1971, 62nd ~ e ~ . ,  p. 1 10, ch. 58 5 1; Acts 1985, 6gth ~ e ~ . ,  ch. 133 $ 5.01; Acts 1995, 
74th Leg., ch. 933 5 2; Acts 2001, 77th Leg., ch. 966, fj 2.31; Acts 2005, 7gth Leg., ch. 11 16 $ 
2.(Historical Legislative Groundwater Regulations) 

EAAAct §l.ll(h) ..................................................................................... 32, 34, 35 

EAAAct $1.15 ............................................................................................ 20,22 

EAA Act 5 1.15 (c)(d). ....................................................................................... .22 

EAA Act 5 1.16(e) ..................................................................... -5, 15, 16, 22, 36, 38 

EDWARDS AQUIFER RULES 

EAARule §1.16(e) ...................................................................... . . .5 ,  15, 16,22, 36, 38 

EAA Rule 5707,302 - $707.401 1.. ........................................................................... .37 

EAA Rule $707.6 19. ........................................................................................... -22 

EAARule $707.501 - 5707.508.. ........................................................................... -39 

EAA Rule 5707.50"f:. ......................................................................................... -39 

EAA Rule 5707.6 19. ..................................................................................... .22, 24 



STATEMENT OF THE CASE 

Nature of the Case: 

Trial Court: 

Disposition 
by Trial Court 

Parties in 
Court of Appeals 

Court of Appeals: 

Court of Appeals 
Disposition 

Burrell Day and Joel McDaniel (DayIMcDaniel) filed suit for 
judicial review of an Edwards Aquifer Authority (EAA) 
permitting decision, which granted DayIMcDaniel an initial 
regular permit to pump fourteen acre-feet of water from the 
Edwards Aquifer, and alternatively, for damages arising from an 
unconstitutional taking of property without compensation. 
l.CR.l-16. 1 

Hon. Donna Rayes, 218th Judicial District Court, Atascosa 
County, Texas. 

Granted DayMcDaniel's motion for summary judgment, holding 
that as a matter of law, substantial evidence did not support the 
EAA's conclusion that the water in question was State water 
rather than groundwater. Granted EAA's motion for summary 
judgment on DayMcDaniel 's constitutional claims. 2 .CR.483-8 5.  

Edwards Aquifer Authority, AppellantICross-Appellee; 
DayIMcDaniel, AppelleesICross-Appellants; State of Texas, 
Appellee. 

Fourth Court of Appeals District, San Antonio, Texas. Opinion 
by Justice Steven C. Hilbig, joined by Justice Karen Angelini 
and Justice Phylis Speedlin. Edwards Aquifer Auth. v. Day, 274 
S.W.3d 742,2008 WL 4056321 (Tex.App.- San Antonio Aug. 
28,2008, pet. filed). 

Trial court's judgment reversing EAA's final order reversed and 
judgment rendered affirming final order; judgment that 
DayIMcDaniel take nothing on their unconstitutional taking 
claim reversed; cause remanded for consideration of EAAYs 
request for attorney's fees and fbrther proceedings on 
Day/McDanielYs unconstitutional talung claim. 

r j -  

1 Record citations appears as " .CR. ," with the first numeral indicating the volume, and the second numeral 
the page number. Citations to the supplemental clerk's record appear as " SCR. ." The reporter's record is 
referred to as "RR." 
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STATEMENT OF JURISDICTION 

I The Texas Supreme Court has jurisdiction of this cause by virtue of Tex.GovYt Code 

1: Ann. 922.001 (a)(3)(6)(Vernon 2004). 
1 

re.% The Decision in this case necessarily involves the interpretation and application of 
I 

Tex.Water Code Ann. $ 11.02l(a)(Vernon 2008) and §36.066(g)(Vernon 2008); Tex. Gov't 

Code Ann. 52001.061, 52001.090, and $2003.0412 (Vernon 2000); Tex.Const. Art. 1, $3, 

5 13, $ 16, 5 17, and $19. No case could be found which considered the interplay of these 

three provisions of the Government Code and how they deprive the citizen of due process 

and open courts under the Texas Constitution, in an appeal from an administrative decision. 

Likewise, no case could be found that declared groundwater becomes State water while 

entirely contained by the landowner. 

While attorney fees were not authorized by the Act at the onset of this matter, they 

subsequently became mandatory in favor of the governmental agency only through the Water 

i Code, for the sole purpose of dissuading private citizens from challenging the act of the 

, j agency although the privilege of an appeal is gven, thereby discrediting one of the pillars of 

" J  the opinion in Barshop v. Medina County Underground Water Conservation Dist., 925 
I 

I 

S.W.2d 61 8, 633, 637 (Tex. 1996), which relied upon free and financially unencumbered 
* ; 

I access to judicial appeal. 

xvii 



ISSUES PRESENTED BY DAYMCDANIEL 

I. Was the water used in the irrigation of the tract in question during the historic 
period Edwards Aquifer water or State water or surface water? 

11. Were DayMcDaniel denied their constitutional rights as a result of (a) being 
prohibited from presenting their claims at the Administrative level; (b) being 
required to participate in an Administrative hearing which permitted ex parte 
communication between the E M  and the Administrative Law Judge; (c) again 
being prohibited from presenting their claims in the trial court by the 
interlocutory mandate of the Fourth Court of Appeals that the "substantial 
evidence" rule must control the trial: which again resulted in excluding 
DayMcDaniel's claims, because applying the "substantial evidence" rule to the 
trial of the case prevented the introduction of any evidence not submitted at the 
Administrative hearing. Additionally, this rule further prevented the 
introduction of evidence of damages that had accrued to Day/ McDaniel from the 
loss of use of irrigation from the date of the decision of the E M  in April of 2003, 
to the date of trial, December, 2006. This was a denial of due process and their 
entitlement to open courts. 

111. Does TEX. WATER CODE ANN. t j  36. 066(g)(Vernon 2001), which mandates 
attorneys fees only to the District, should it prevail, violate the "equal 
protection" provision of the Texas Constitution? 2.CR.439-41. 

IV. Did the District act arbitrarily and unreasonably in reversing its findings that 
the application for an Initial Regular Permit by DayMcDaniel which met all 
technical and administrative requirements for an IRP (Initial Regular Permit) 
for 600 acre feet from date of filing on December 30,1996, until November 8, 
2000, while in the interim permitting the construction of a new irrigation well at 
a cost of $95,000.00? The Court of Appeals erred in failing to consider whether 
the denial of a 600 acre feet permit, after approving the construction of a new 
well with authorization to pump 600 acre feet, was an arbitrary or unreasonable 
act of the E M  since the matter was raised at all levels of this controversy 
including the administrative hearing; l.SCR.762-66; 6.SCR.003116; 2.CR.419- 
20,425,437; 6.CR.3172-74: at the trial of the Cause; RR. 74-78: in the appellate 
brief, pages 38-40. 

A. This is not a re-litigation of the interlocutory opinion since the statute in 
quest-ion, TEX. GOV'T CODE ANN. €j 2001.174(2)(A-F) (Vernon 2000) 
has viability, after the application of the substantial evidence rule during 
the receipt of evidence, as it addresses matters such as arbitrariness which 
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can be determined by judgment of the trial court after hearing 
"substantial evidence." 

B. Did the E M  Board act arbitrarily and unreasonably in denying the 600 
acre feet permit when for 46 months its staff had approved a 600 acre feet 
permit and in reliance thereon, DayMcDaniel drilled the well authorized 
at  a cost of $95,000.00? l.SCR.725 

V. Does the Act in requiring proof of historic use, which may not or did not exist, 
unconstitutionally deny the citizen ownership of property in which a vested right 
exists, and which existed prior to the enactment of the Act? Note: The Court of 
Appeals' decision holds that certain of the constitutional issues identified here 
were not raised in the trial court, and therefore, could not be raised for the first 
time on appeal. Excerpts from the Clerk's record, showing the opportunity of the 
trial court to consider same are found at. 1.CR.254-56; 259; 260; 2.CR.421; 
2.CR.408, 410; 1.CR.245; l.SCR.000005-06. See El Paso Natural Gas Co. v. 
Minco Oil and Gas, Inc., 8 S.W.3d 309,316 (Tex. 2000); Perry v. Cohen, 52 
Tex.Sup.Ct. 1.105,107(Tex. Nov. 14,2008) 
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Summary of Arguments 

Was the water used in the irrigation of the tract in question during the historic 
period Edwards Aquifer water or State or surface water? 

DayIMcDaniel contend that the groundwater did not become state water because: 

A) It originated as well water from the Edwards Aquifer through a 
DayMcDaniel water well, and was therefore owned by DayIMcDaniel. 

B) The groundwater remained under the control of the landowner throughout 
its use for irrigation on DayIMcDaniel property. 

C) The Legislature has opted not to include groundwater in its classification of 
what constitutes State water. TEX. WATER CODE ANN. 
8 1 1.02 1 (a)(Vemon200 8). 

D) The Legislature has specifically recognized the co-mingling of 
groundwater and surface water to achieve maximum benefits of each. 
TEX. WATER CODE ANN. §36.001(21)(Vernon 2008). 

Issue 11. 

Were DayMcDaniel denied their constitutional rights as a result of (a) being 
prohibited from presenting their claims at the Administrative level; (b) being 
required to participate in an Administrative hearing which permitted ex parte 
communication between the EAA and the Administrative Law Judge; (c) again 
being prohibited from presenting their claims in the trial court by the interlocutory 
mandate of the Fourth Court of Appeals that the "substantial evidence" rule must 
control the trial: which again resulted in excluding DayIMcDaniel's claims, because 
applying the "substantial evidence" rule to the trial of the case prevented the 
introduction of any evidence not submitted at the Administrative hearing. 
Additionally, this rule further prevented the introduction of evidence of damages 
that had accrued to Day1 McDaniel from the loss of use of irrigation from the date of 
the decision of the EAA in April of 2003, to the date of trial, December, 2006. This 
was a denial of due process and their entitlement to open courts? 

Day/McDaniel contend they have been denied their constitutional right to due 
process because: 

The EAA prohibited their hired Administrative Law Judge from hearing any 



evidence relating to the Day/McDanielts claims of damages and denial of constitutional 

rights, and upon authorized appeal from the EAA ruling, the EAA with the affirmance of 

the Court of Appeals, constricted the trial court to hear only such evidence as had been 

presented to the Administrative Law Judge whose "Proposal for Decision" was adopted 

en toto by the EAA. This court should not allow a Conservation District to determine 

what issues exclusively will be heard administratively, and thereafter mandate the 

judiciary to not hear matters which were excluded by the District. This court should 

announce the Rule in such matters to be "substantial evidence de novo." This likewise 

would also permit evidence of damage which accrued in the interim between the 

District's decision and the trial court's judgment, should the District's decision be 

reversed, as was the case here. 

Issue HI. 

Does TEX. WATER CODE ANN. 5 36.066(g)(Vernon 2001), which mandates attorneys 
fees only to the District, should it prevail, violate the "equal protection" provision of 
the Texas Constitution? 2.CR.439-41. 

DayJMcDaniel contend TEX. WATER CODE ANN. §36.066(g)(Vernon 2008) is 
designed to intimidate all citizens from challenging the decision of the District 
because: 

Even though EDWARDS AQUIFER ACT 5 1.07 itself trumpets its shield of the 

constitutional rights of landowners, no valid exercise of legislative power can justify 

TEX. WATER CODE ANN. §36.066(g)(Vernon 2008) mandating attorney fees only for 

the district should it prevail and not the citizen should the citizen prevail. When this 
.ac 

appeal was taken by DayMcDaniel it was fully authorized by the Texas Water Code 

and the Act itself. Day/McDaniel are now faced with returning to the trial court, 



which is mandated to award attorney's fees, which exceed hundreds of thousands of 

dollars, and at the same time the trial court will hear their taking claims which may 

result in an award of damages but no attorney fees. 

This court needs to clarify the entitlement to attorney's fees by the EAA under 

the Fourth Court's ruling, which attorney's fees were incurred in the wronghl denial 

of Day/McDaniel's demands that their "takings" claims be heard. Had such claims 

been heard on the Administrative level, the entire law suit may have been obviated. 

Issue IV. 

Did the District act arbitrarily and unreasonably in reversing its findings that the 
application for an Initial Regular Permit by DayIMcDaniel which met all technical 
and administrative requirements for an IRP (Initial Regular Permit) for 600 acre 
feet from date of filing on December 30, 1996, until November 8,2000, while in the 
interim permitting the construction of a new irrigation well at a cost of $95,000.00? 
The Court of Appeals erred in failing to consider whether the denial of a 600 acre 
feet permit, after approving the construction of a new well with authorization to 
pump 600 acre feet, was an arbitrary or unreasonable act of the EAA since the 
matter was raised at all levels of this controversy including the administrative 
hearing; 1.SCR.762-66; 6.SCR003116; 2.CR419-20, 425, 437; 6.CR3172-74: a t  the 
trial of the Cause; RR. 74-78: in the appellate brief, pages 38-40. 

DayMcDaniel contend the reversal of the finding that "clear and convincing" 

evidence existed in support of their application for an Initial Regular Permit (IRP), in the 

amount of 600 acre feet per annum, was arbitrary and unreasonable since they had been 

assured such was their entitlement when they acted upon the well construction permit 

granted them at a cost of $95,000 - only to frnd ten months later, the EAA changed its 

mind and now believed there was no "clear and convincing" evidence that would support 
R 

any permit of any description. The record is void of any justification for the reversal. 

The ultimate award to DayMcDaniel of 14 acre feet was woefully short of the 



entitlement they have to ownership of their groundwater. 

A. While Tex. Gov't Code Ann. $200 1.174(2)(a-f)(Vernon 2000), was cited 

by the lower court as not authorizing a re-litigation of its prior d i n g  

mandating the "substantial evidence" rule for the trial of this case, it 

ignores that portion of the statute which empowers the reviewing court to 

reverse an administrative ruling if such ruling is arbitrary. 

B. When the EAA did not follow its own rules; was not bound by Texas Law 

in the exhibits utilized; rehsed to accept bona fide legitimate evidence in 

support of the application; and adopted a standard of "because I said so," in 

disregarding legitimate evidence. 

Issue V. 

Does the Act in requiring proof of historic use, which may not or did not exist, 
unconstitutionally deny the citizen ownership of property in which a vested right 
exists, and which existed prior to the enactment of the Act? Note: The Court of 
Appeals' decision holds that certain of the constitutional issues identified here were 
not raised in the trial court, and therefore, could not be raised for the first time on 
appeal. Excerpts from the Clerk's record, showing the opportunity of the trial court 
to consider same are found at, l.CR254-56; 259; 260; 2.CR.421; 2.CR408, 410; 
l.CR245; l.SCR.000005-06. See El Paso Natural Gas Co. v. Minco Oil and Gas, Inc., 
8 S.W.3d 309,316 vex.  2000); Perry v. Cohen, 52 Tex.Sup.Ct. 1. 105, 107gex. Nov. 
14,2008). 

DayMcDaniel were denied a private property interest because of the manner in 

which their permit was denied and its effect. They have been deprived of their property 

by a retroactive law in conflict with the Texas Constitution. They owned all of their 

groundwater behre they applied for an Initial Regular Permit. After the EAA finished 

with them, they effectively owned 2% (assuring they only had 600 acre feet under their 



land). This was a confiscation of their private property without compensation or due 

process through the use of a retroactive law. 

Statement of Facts 

Petitioners DayIMcDaniel disagree with the recitation of facts in the Court of Appeals' 

decision in the following particulars: 

At page 4, (pg. 748 of the published Opinion) the court is incorrect in asserting 

there was no pumping of groundwater during the historic period. The trial court was 

presented with evidence that during 1972, the well in question pumped 39 million gallons 

and in 1973, 13.1 million gallons, 2.SCR. 1504-05, and the Court of Appeals received the 

same evidence by way of DayIMcDaniel's Cross Appellant's Appendix, (CAA) 1 at Tab 

\ 26. Both years were in the historic period. The evidence reflected it was a record of a 
, 

federal governmental agency, the United States Geological Survey Department. Thus, 

there was proof of historic use. 

At page 4, (pg. 748 of the published Opinion) proof of the amount of pumpage in 

support of an application was not mandatory. EDWARDS AQUIFER ACT 5 1.16(e) 

authorized the Authority to calculate usage of water in the event an entire year's usage 

had not been measured, or if the Applicant was an irrigator, two acre feet would be 

awarded as a minimum. Plaintiffs' Original Petition is attached hereto in Petition for 

Review Appendix (PRA) tab 1, 1 .CRl-16, which further addresses the fact. 

The Court of Appeals' opinion fails to state the water in question was used entirely 
-9 

on the landowner's property on which the well was located, on which the ditches existed, 

on which the reservoir was constructed, and on which land the water was used to irrigate. 



The water never left the control of the landowner, and the landowner made no claims of 

ownership of groundwater after it left the property. 1.CR.2-5; l.SCR.773-77. It is 

undisputed that while the water was located on the DayMcDaniel tract, it never left 

control of the landowner. 

Argument and Authorities Relating to Issue No. I. 

Was the Water Used in the Irrigation of the DayIMcDaniel Land Tract During the 
Historic Period Edwards Aquifer Water or State Water or Surface water? 

The groundwater in question emanated from a water well located on the 

DayMcDaniel tract which was bottomed in the Edwards Aquifer. Edwards Aquifer 

Authority v. Burrell Day and Joel McDaniel, 274 S.W.3d 742, 748 (Tex.App.-San 

Antonio 2008 pet. filed) (Hereinafter referred to as "Opinion.") The groundwater 

emanating from this well was the exclusive property of DayMcDaniel as private property 

and part of the fee simple estate. This axiom of private property rights has been 

established by common law, statutory law, and protected by the Constitution. 

The Republic of Texas, in 1840, adopted the English common law as the law of 

the Republic, and such adoption has continued in Texas law through the Constitution of 

1876, our presently active Constitution, to the present day. Great Southern Life Ins. Co. 

v. City of Austin, 243 S.W. 778, 780 (Tex. 1922) Previously, the first statute of the laws 

of Texas, Vernon's Ann.Civ.St. Art. 1, read: 

"The common law of England, so far as it is not inconsistent with the 
Constitution and laws of this State, shall together with said Constitution and 
laws, be a e  rule of decision, and shall continue in force until altered or 
repealed by the Legislature." 



This statute is now found at V.T.C.A. Civ.Prac.& Rem. Code 85.001 (Vernon's 
2008), and reads as follows: 

5 .OO 1. Rule of Decision 

j 
The rule of decision in this State consists of those portions of 

-1 the common law of England that are not inconsistent with the 
I constitution or the laws of this State, the constitution of this 

State, and the laws of this State. 
W "  

Assuming the Legislature has met biannually since 1876, it has had sixty- 

six opportunities to change, modify or repeal this statute. 
i 

In 1904, the Common Law which recognized the landowner's ownership of 

$ 1  
the groundwater, was formalized in Houston & T.C. Ry v. East, 98 Tex. 146, 149, 8 1 

S.W. 279, 280, 281 (Tex. 1904), which affirmed the Common Law rule of groundwater 

I ownership: 

Since the decision in the case of Acton v. Blundell, 12 M&W 324, 152 
E.R. 1223 (Ex. 1843), the law as therein laid down, so far as it controls this 

I 

case, has been recognized and followed in the Courts of England, and 
% 

probably by all the Courts of last resort in this country, before which the 
question has come, except the Supreme Court of New Hampshire. Bassett 
v. Salisbury Mfg. Co., 43 N.H. 569, 82 Am. Dec, 179; Swett v. Cutts, 50 
N.H. 439,9 Am. Rep. 276,279 (N.H. 1 870). 

That doctrine is thus stated: 

'That the person who owns the surface may dig therein and apply all that is 
there found to his own purposes, at his free will and pleasure, and that if, 
in the exercise of such rights, he intercepts or drains off the water collected 
from the underground springs in his neighbor's well, this inconvenience to 
this neighbor falls within the description of damnum absque iniuria, which 
cannot become the ground of an action.' 

So the Kuthorities generally state that the use of the water for 
manufacturing, brewing, and like purposes is within the right of the owner 
of the soil, whatever may be its effect upon his neighbor's wells and 
springs." (emphasis added). 



Thus began a series of court proclamations that the owner of the land owned the 

water beneath its surface. In Bartley V. Sone, 527 S.W. 2d, 754, 759, 760 (Tex.Civ.App- 

San Antonio 1975, writ refd n.r.e.) the court stated: 

The owner of the land owns, also, all ordinary springs and waters arising 
thereon. Toyaho Creek Irrigation Co. v. Hutchins, 21 Tex.Civ.App. 274, 
52 S.W. 101, 105 (Tex.Civ.App.-Fort Worth 1899, writ refd). This rule 
relating to the ownership of water flowing fkom springs stems from the 
rule that the owner of land owns the water under the surface, generally 
referred to by hydrologists as "ground water." Our statutorv law 
recognizes this principle, although the legislature uses the term 
"underground water," rather than "ground water." Our statutes define 
"underground water," as ''hater percolating below the surface of the earth 
and that is suitable for agricultural gardening, domestic or stock raising 
purposes, but does not include defined subterranean streams or the 
underflow of rivers." TEX. WATER CODE ANN. §52.001(3)(Vernon 1972). 
The Water Code expressly recognizes "the ownership and rights of the 
owner of the land ... in underground water . ." TEX. WATER CODE ANN. 
852.002 (Vernon 1972). These statutory provisions are but the 
embodiment of well settled rules relating to the ownership of percolating 
waters. Houston & T. C. Ry. v. East, 98 Tex. 146, 81 S.W. 279 (Tex. 
1904); Anno.: 55 A.L.R. 1385, 1390-95 (1928). (emphasis added). 

In South Plains Lamesa R.R., Ltd. and Kitten Family Living Trust v. High Plains 

Underground Water Conservation Dist. No. 1, 52 S. W.3d 770, 776 (Tex.App.-Amarillo 

200 1, No Pet.), the following is found: 

After defining certain terms and stating the purpose of groundwater 
districts, in Section 36.002, the Legislature confirmed ownership rights of 
groundwater. That section provides: The ownership and rights of the 
owners of the land and their lessees and assigns in groundwater are hereby 
recognized, and nothing in this code shall be construed as depriving or 
divesting the owners or their lessees and assigns of the ownership or rights, 
subject to rules promulgated by a district. (emphasis added). By using the 
term code and not chapter, this section applied to groundwater - 
notwithstanding any provision to the contrary in any other chapter of the 
Water Code. 



Again, absolute ownership of groundwater is not made to be dependent on any 

condition other than surface ownership. 

A. The Legislature has Refused to Change the Ownership of Groundwater by 
the Landowner. 

Historically, the Legislature has addressed the concept of groundwater ownership 
th 

in the context of groundwater regulations, in 1925, 39 Leg. p. 87, ch. 25 53c, subsection 

d; 1949, 51 st Leg., p. 559, ch. 306 51. Vernon's Ann. Civ. St. act 7880-3c, subsection D; 
nd th 

Acts 1971, 62 Leg., p. 110, ch. 58 $1. Acts 1985, 69 Leg., ch. 133 55.N. V.T.C.A., 

Water Code 552.002. Acts 1995, 74th Leg., ch. 933 52. Acts 2001, 7th Leg., ch. 966, 
th 

52.31. Acts 2005, 79 Leg., ch. 11 16 52. (V.T.C.A., Water Code 536.002 Historical and 

Summary Notes). The Legislature has never changed the law of landowner ownership of 

groundwater in spite of its numerous visits to the subject matter. 

As this court stated in Acker v. Texas Water Commission, 790 S.W.2d 299, 301 

(Tex. 1990) "A statute is presumed to have been enacted by the legislature with complete 

knowledge of the existing law and with reference to it." 

In the numerous times the Legislature has visited the subject, and in view of the 

many Texas court decisions enunciating these principles clearly and unequivocally, as an 

example Sipriano v. Great Spring Waters of America, Inc., 1 S.W.3d 75 (Tex- 1999), the 

Legislature, which is the embodiment of the People, has rehsed to alter the principle. 

After all of such opportunities to do so, Article 36.002 of the Water Code remains as 

follows: 

The ownership and rights of the owners of the land and their lessees and 
assigns inaoundwater are hereby recognized, and nothing in this code shall 
be construed as depriving or divesting the owners or their lessees and assigns 
of the ownership or rights, except as those rights may be limited or altered by 
rules promulgated by a district. A rule promulgated by a district may not 



discriminate between owners of land that is irrigated for production and 
owners of land or their lessees and assigns whose land that was irrigated for 
production is enrolled or participating in a federal conservation program. 
(emphasis added). Tex. Water Code Ann. $36.002 (Vernon 2008). 

Likewise, does the EDWARDS AQUIFER ACT so read: 

1.07 Ownership of Groundwater. 

The ownership and rights of the owner of the land . . .in underground water 
. . . are recognized. . . . The Legislature intends that just compensation be 
paid if implementation of this article causes a taking of private property. . . 
in contravention of the Texas or Federal Constitution. 

rd 
EDWARDS AQUIFER ACT, S.B. NO. 1477,73 Legislature, RS, 1993. 

The Legislature again in 2003 identified the landowner's ownership of 

groundwater when it enacted V.T.C.A. Property Code $2 1.042 1, which established the 

landowner's right of ownership in determining the "value of a groundwater right." 

It is easily seen the Legislature considers the groundwater to be the property of the 

landowner, as have the courts. As was stated by the Supreme Court in Grapevine 

Excavation, Inc., v. Maryland Lloyds, 35 S.W.3d 1,5 (Tex. 2000): 

"It is a firmly established statutory construction ruie that once appellate 
courts construe a statute and the Legislature re-enacts or codifies that 
statute without substantial change, we presume that the Legislature had 
adopted the judicial interpretation." See Ector County v. Stringer, 843 
S.W.2d 477, 479-80 (Tex. 1992): Robinson v. Central Tex. MHMR Ctr., 
780 S.W.2d 169, 17 1 (Tex. 1989); First Employees Ins. Co., v. Skinner, 
646 S.W.2d 170, 172 (Tex. 1983). 

B. The Common Law and the Statutory Law Have Recognized the Property 
Ownership Rights of the Landowner and Such Right is Therefore Protected 
by the Constitution. 

With su& property right firmly established, DayIMcDaniel are entitled to the 

protections afforded them by Article 1 $ 17 of the Texas Constitution: 



"Taking, damaging or destroying property for public use; special privileges 
and immunities; control of privileges and franchises: 

Sec. 17: No person's property shall be taken, damaged or destroyed for or 
applied to public use without adequate compensation being made, unless 
by the consent of such person; and, when taken, except for the use of the 
State, such compensation shall be first made, or secured by a deposit of 
money; and no irrevocable or uncontrollable grants of special privileges or 
immunities, shall be made; but all privileges and franchises granted by the 
Legislature, or created under its authority shall be subject to the control 
thereof." Vernon's Ann. Tex. Const. Art. 1, 5 17. 

Numerous cases of this court and inferior courts have announced the 

same principles regarding ownership: 

Houston & TC Ry v. East, 98 Tex. 146, 149 81 S.W. 279, 280-81 
(Tex.1904); Pecos County Water Control & Imp. Dist. No.1 v. Williams, 
271 S.W.2d 503, 505 (Tex.Civ.App. 1954, writ ref.d n.r.e.); City of Altus 
v.Carr, 255 F. Supp. 828, 833 (W.D. Tex. 1966), affd. memo Carr v. City 
of Altus, 385U.S. 35, 87 S.Ct. 240,17 L. Ed. 2d 34 (1966); U.S. v. Shurbet, 
347 F.2d 103,106 (5th Cir. 1965); Friendswood Development Co. v. Smith 
-Southwest Industries, 576 S.W.2d 21, 26, dissent -31 (Tex. 1978); Texas 
Co. v. Burkett, 296 S.W. 273, 278 (Tex. 1927); Dyegard Land Partnership 
v. Hoover, 39 S.W.3d 300,311 (Tex.App.-Fort Worth 2001); Bartley v. 
Sone, 527 S.W.2d 754, 759-60 (Tex.Civ.App. 1975); Fleming Foundation 
v. Texaco, Inc., 337 S.W.2d 846, 850 (Tex.App.-Amarillo 1960); Barshop 
v. Medina Underground Water Conservation Dist., 925 S.W.2d 6 18, 630- 
31, (Tex. 1996); City of Corpus Christi v. City of Pleasanton, 276 S.W.2d 
798, 800 (1955); City of Del Rio v. Clayton Sam Colt Hamilton Trust, 269 
S.W.3d 613,617-1 8 (Tex.App.-San Antonio 2008, pet. Filed); City of 
Sherman v. Public Utility Commission, 643 S.W.2d 681, 686 (Tex. 1983). 

There is no confusion on this issue. It is clear and unambiguous. The landowner 

?( owns the groundwater and it is a vested right. The People and the courts have refused to 

C' change it. 

I C. The Groudwater Remained Under Control of the Landowners Throughout 
its use for Irrigation on DayIMcDaniel Property; and, 



D. The Legislature Has Opted Not to Include Groundwater in its Classification 
of What Constitutes State Water. 

There is no question but that the groundwater brought to the surface of the 

DayMcDaniel3 8 1 acre tract, belonged to them for irrigation. 

The second part of this issue is whether the groundwater lost its identity when it 

entered the man made ditch and flowed to the reservoir constructed on the creek bed.3 

By virtue of V.T.C.A. Water Code § 11.021(a) the waters such as floodwaters, rain water, 

and natural flows in a streambed, are considered to be surface or State water. The Court 

of Appeals below ruled the groundwater became surface water because the groundwater 

entered into a channel or depression in the land, (ostensibly the creek bed). The court 

erred in so concluding because it failed to consider the threshold question: Was the 

DayMcDaniel water any of the species described by $1 1.021(a)? This section clearly 
t. 

describes what species of water can become State water. It does not include 

groundwater. 

1. The Question of Control. 

The Court ofl Appeals below, decided the groundwater became surface 

water when it entered the reservoir, (in spite of all legislative and judicial effort to 

segregate groundwater from surface water) with no cited authority in support of 

such conclusion. (Opinion, pg. 753) The court below attempts to overcome the 

overwhelming legislative declarations regarding the ownership of groundwater 

and the o s r  100 years of judicial precedent by concluding first, that the various 

This creek known as Post Oak, was usually dry. 6.SCR.003042 

12 



cases which dealt with the transporting of groundwater had no application to this 

case because "in each of those cases the owner of the groundwater exercised 

control over the water (Opinion pg. 753), City of Corpus Christi v. City of 

Pleasanton, 276 S.W.2d 798, 803-04 (Tex. 1955); City of San Marcos v. Texas 

Comm'n on Environmental Quality, 128 S.W.3d 264, 272 (Tex.App.-Austin 

2004); Denis v. Kickapoo Land Co., 771 S.W.2d 235 (Tex.App.-Austin 1980). 

The court did not explain how Corpus Christi or the City of Pleasanton kept 

control over 100 plus miles of transportation of groundwater, but cited a law 

review article which complained the Supreme Court did not address the character 

of water once it entered the river. The court did not explain how the loss of 74% 

of the groundwater to evaporation during transport was a reflection of control; the 

court below further distinguishes the two cases on the basis that the jurisdiction of 

groundwater districts was not addressed by the cited cases, but failed to explain 

how that would impact groundwater ownership when the Water Code, which 

creates such districts, explicitly affirms groundwater ownership, and further fails 

to point out on what legal grounds the District would have acted and what action it 

could or would take in view of the legislative recognition of ownership, nor 

whether it would have approved the transfer knowing the need Corpus Christi may 

have had for such water under the then prevailing conditions without visible 

alternatives; nor did the court explain why, if such cases were inapplicable in this 
@-- 

case, Bartley v. Sone, supra, was not applicable since it dealt with a landowner 

who utilized groundwater all on the land owned on which the well existed that 



As here, the ditch and the water were all on the same land. And, the 

Bartley court addressing specifically the need for an appropriation permit asserted 

by the opposition, stated: 

Plaintiffs claim to exclusive ownership of the water because the 
springs are located wholly on his land is established without resort to 
the doctrine of implied findings. 

Defendants presented several points based on alleged defects in CF 
885, filed by Hutcherson in 1916. These contentions are without merit, 
in view of our conclusion that plaintiff was the exclusive owner of the 
water flowing from the springs and that his rights do not depend on 
compliance with the statutes concerning appropriation. 

If the question is control, no party in any of the cited court opinions can or 

could show more control over groundwater than DayNcDaniel and the facts in 

this case. The groundwater never left the property during its use. It is even 

questionable if it ever left the property at any time unless pushed over the spillway 

by a heavy rain. 6.SCR.3 116. If the question is measurement, it was impossible 

to measure the water used and the Act specifically provided for this possibility in 

awarding two acre feet. Act 5 1.16(e) 

E. The Court of Appeals has Utilized TEX. WATER CODE ANN. 811.042 & 
$11.023, V R N O N  2008) in Concluding "Groundwater" Becomes "State 
Water," but Fails to Recognize TEX. WATER CODE ANN. $jll.O21(a)(Vernon 
2008), does not Include Groundwater in its Definition. 

The court ignores TEX. WATER CODE ANN. § 1 1 .OO l(Vernon 2008) which states: 

(a) NoBing in this code affects vested private rights to the use of water, except 
to -the extent that provisions of Subchapter G of this chapter might affect 
these rights. (emphasis added). 



Subchapter G is identified as TEX. WATER CODE ANN. $ 1 1.301 (Vernon 2008) et 

seq. Obviously, the sections of the Water Code utilized by the court to insert 

"groundwater" into the definition of State water found in TEX. WATER CODE ANN, 

$1 1.02l(a)(Vernon 2008), are inappropriately relied upon to support the court's opinion 

that groundwater becomes State water, since such provisions apply only after water is 

determined to be State water. As is clearly stated in the Water Code, the rules governing 

surface water do not apply to groundwater. TEX. WATER CODE ANN, $35.003 (Vernon 

2008). 

The Court of Appeals not only failed to interpret $1 1.02l(a), according to its plain 

meaning, which it is required to do, Acker, supra, but it sought to neuter $36.001(21), of 

the Water Code in its interpretation of "conjunctive use." The court's conclusion that 

"conjunctive use" is a water management strategy recognizing the reality that many water 

users rely on a combination of groundwater and State water for their water supply, 

(Opinion pg. 754), ignores the underlying concept: they are considered separate. When 

used with the word "combined," it is meant together. The Legislature, however, is 

presumed to be aware of its other enactment $11.021(a) Water Code, supra, which 

excluded groundwater from the definition of State water. Indeed, the lower court should 

have determined any question of DayMcDaniel's use of groundwater with any State 

water as the "conjunctive use" of groundwater and State water to optimize the benefits of 

each. To attempt to further rationalize the lower court's opinion on this point, it asserts 
P 

that the words "conjunctive use," are never used in Chapter 36 of the Water Code, nor are 

they ever used in Chapter 11. (Opinion pg. 755) No authority is cited for this approach 



to interpretation of legislation, thus the court, of necessity, has concluded the Legislature 

has done a useless, if not sophomoric thing. The groundwater belonged to DayMcDaniel 

for their use in irrigation throughout their land, and at no time did they lose title to it. 

Argument and Authorities Relating to Issue II. 

DayMcDaniel were denied their constitutional rights as a result of (a)being 
prohibited from presenting their claims at  the Administrative level; (b)being 
required to participate in an Administrative hearing which permitted ex parte 
communication between the EAA and the Administrative Law Judge; (c)again being 
prohibited from presenting their claims in the trial court by the interlocutory 
mandate of the Fourth Court of Appeals that the "substantial evidence" rule must 
control the trial; which again resulted in excluding DayMcDaniel's claims, since 
applying the "substantial evidence" rule to the trial of this case prevented the 
introduction of any evidence not submitted to the Administrative hearing. 
Additionally, this rule further prevented the- introduction of Evidence of damages 
that had accrued to DayIMcDaniel from the loss of use of irrigation from the date of 
the decision of the EAA in April of 2003, to the date of trial, in December, 2006. 
This was a denial of due process and their entitlement to open courts. 

A. Article 1, $17 of our Texas Constitution provides: 

No person's property shall be taken, damaged or destroyed for or 
applied to public use without adequate compensation being made. 
Vernon's Ann.Tex.Const. Art. 1 5 1 7. 

The umbrella under which $ 17 rests is $19 of Article 1 : 

No citizen of this State shall be deprived of life, liberty, property, privilege or 
immunities, or in any manner disenfranchised, except by the due course of the law 
of the land. 
The law of the land is as stated in the following: 

Due process at a minimum requires notice and an opportunity to be heard at 
a meaningful time and in a meaningful manner. Texas Workers' Comp. 
Comm'n v. Patient Advocates, 136 S.W.3d 643, 658 (Tex. 2004) (citing 
Mathews v. Eldridge, 424 U.S. 319, 333, 96 S.Ct 893, 47 L.Ed.2d 18 
(1976); Perry v. Del Rio, 67 S.W.3d 85, 92 (Tex.2001)). Pickett v. Texas 
Mut. Inc. e o . ,  239 S.W. 3d 826, 834 (Tex.App.-Austin, 2007) 



S.W.2d 935, 937 (Tex.Civ.App.-Texarcana 194 1, no writ). Texas has further defined the 

concept of fee simple; "Whether land is divided horizontally or vertically, the resulting 

estates are 'fee simple' estates." See Slack v. Magee Heirs, 252 S.W.2d 274, 278, 

(Tex.Civ.App. 1952) affirmed; Magee Heirs v. Slack, 152 Tex. 427, 258 S.W.2d 797 

(Tex. 1953). It is elementary that the "fee simple estate" is conveyed by deed: 

"Their conclusions were based upon the broad ground that a deed passes 
whatever interest a grantor has in the land, in the absence of language 
showing an intention to grant a less estate. That is a sound elementary 
principle of conveyances." Sharp v. Fowler, 151 Tex. 490, 252 S.W.2d 
153, 154 (Tex. 1952). 

With the ownership of the land comes the ownership of the water. Thus, 

DayMcDaniel have shown as a matter of law, that the ownership of groundwater is their 

private property interest as part of the fee simple estate granted them by deed, and which 

has now been affected by official action. See also Friendswood Dev. Co. v. Smith- 

Southwest Ind., Inc., 576 S.W.2d 21, 25-6 (Tex. 1978). Therefore, the first requirement 

of an evaluation of due process and a wrongful taking is met. 

C. Governmental Interest in Regulation. 

DayMcDaniel have never denied the governmental interest involved in their 

dealings with the Edwards Aquifer Authority (EAA). The EDWARDS AQUIFER ACT, for 

the first time, required a permit to pump percolating groundwater from their land. 

(5 1.15) DayMcDaniel dutifully complied. Throughout the entire permitting process, 

DayMcDaniel complied with the requirements of the agency. At no time have 
4 

DayMcDaniel been adverse to the intent and purposes of the Act. (51.01) 

DayMcDaniel do not dispute the right to regulate as a governmental interest. 



DayMcDaniel do dispute the use of such right as a means by which to confiscate 

right to private property without just compensation and the structure which was used to 

obhscate the taking. 

1. The Balancing of the Two Interests. 

This court, in interpreting the EDWARDS AQUIFER Act and evaluating the 

governmental interest, must give the Act its plain meaning and purpose. 

If the statute is clear and unambiguous, extrinsic aids and rules of statutory 
construction are inappropriate. Id. Where language in a statute is 
unambiguous, we must seek the intent of the legislature as found in the 
plain and common meaning of the words and terms used. Monsanto, 865 
S.W.2d at 939. Words in statutes have their ordinary meaning unless the 
statute defines them or they are comected.with and used with reference to a 
particular trade or subject matter or are a term of art. TEX: GOV'T CODE 
ANN. 8312.002 (Vernon 1988); (citing): City of Dallas v. Cornerstone 
Bank, N.A., 879 S.W.2d 264,270 (Tex.App.-Dallas, 1994) 

In keeping with the analysis required in Matthews v. Eldridge, supra, this court's 

analysis of the procedures as they relate to governmental interests, is simplified. Section 

1.0 1 of the Act sets forth the objectives of the Legislature, and 5 1.07 sets forth the limits 

on the manner of achieving the objective. Consequently, this court need only read the 

statute in its clear and unambiguous words. "The statutes shall be liberally construed to 

achieve its purpose and to promote justice." City of Dallas, Id., at 270. If the cited 

provision of the Act are read as they are plainly written, the Legislature has decreed that 

should it be necessary to deny the ownership of groundwater, as confmed in 81.07, in 

order to reach the objectives stated in 8 1.0 1, compensation must be paid. 
4 



i 
I D. Was a Meaningful Hearing Given DayJMcDaniel? 

i The EAA enforced a meaningless hearing upon DayMcDaniel at the 

. . administrative level, which did not honor the Legislative mandate to protect the private 
! 
I 

ownership of groundwater. 
,.. + 

1 In referring the DayMcDaniel matter to the Administrative Law Judge 
(ALJ), the EAA refused to allow the ALJ to consider the issues sought to 
be heard by DayMcDaniel. 1 .SCR. 1 126-33. 

2. The Act required the Board to conduct a contested case hearing and to set 
up the procedure for such hearing in accordance with Subchapter C, D, and 
F, Chapter 2001, Government Code. Act 5 1.15(c) and (d). 

a. Subchapter C. (V.T.C.A., Government Code 52001.051) required 
". . . each party is entitled to an opportunity: (2) to respond and to 
present evidence and arguments on each issue involved in the case." 
The rules of the EAA provided for five minutes per side after the 
hearing with the ALJ. Thus the ALJ could hear nothing but that 
which the ALJ was instructed to hear and a window of five minutes 
was afforded the applicant to present the case to the Board 
thereafter. (EAA Rule 5707.619) This fails Subchapter C 
requirements because DayMcDaniel were never allowed to present 
anything not directed by the Board, including their Constitutional 
issues. 

b. Subchapter D, Government Code $2001.081 et seq., addresses 
contested case evidence, witnesses and discovery. A map produced 
by the EAA, which it represented to the ALJ, was an official record 
of the Soil and Conservation Service of the State government, was 
offered in evidence by the EAA, and admitted. This map showed 
that irrigation had taken place on forty acres of the subject tract in 
1989, a year within the historic period. This map, in and of itself, 
would have entitled DayMcDaniel to an initial regular permit of 
eighty acre feet. (EAA $ 1.16(e)) But, the ALJ and the Board opted 
to disregard this evidence in order that such fact would not interfere 
with the pre-determined position that DayMcDaniel would not 

A prove irrigation during the historic period. The consideration and 
rejection of evidence is found at l.SCR.000777-78. It then became 
apparent to DayIMcDaniel that there was yet another advocate of the 
EAA which had not so declared. The Board's own experts declared 



the irrigation took place with groundwater in the historic period. The 
conjured conflict stated by the ALJ did not exist in the evidence. 
Mr. Mitchell was never asked if he permitted a sub-lessee or other 
party to irrigate in 1989. The terms of the Mitchell lease were not in 
evidence, and it is not unusual that the owner may have reserved the 
opportunity to irrigate for reasons of his or her own. Obviously, the 
ALJ and the Board could not accept this government record, the 
authenticity of which the Board's attorneys and two of their key 
employees certified was accurate. Under Texas law, which was 
argued to apply, the offering party is bound by its evidence. 
6.SCR.003178. The clear Texas law on this issue is aptly stated in 
Lock v. Morris, 287 S.W.2d 500, 501 (Tex.Civ.App. 1956): 

Where a party introduced written evidence on the issue 
before the Court without limiting its purpose he is 
bound by its recitations, and cannot be heard to aver 
against it. As far as we have been able to find, our 
Courts are in harmony on this question. 

In 17 Texas Jurisprudence, pages 928-929, No. 419, it 
is stated: 

As a general rule documentary evidence is held to be 
conclusive against the party introducing it; he may not 
impeach it; nor will he be permitted to accept a part of 
it which is in his favor and repudiate another part 
which is opposed to his claim of defense.' 

In 32 C.J.S., Evidence, pp. 11 13-1 114, s 1040(D), it is 
stated: 

It has been said to be unquestionably the general rule that a 
party who introduces documentary evidence to support his 
contention vouches for its integrity and is conclusively 
bound thereby. A more common statement is to the effect 
that a party introducing documentary evidence is, at least if 
he introduces it without qualification or reservation, bound 
thereby, for all purposes, and cannot impeach it, but 
vouches for its accuracy so far as the issue on which it 
bears is concerned. 

C 

The case of Segert v. Brown, 53 S.W.2d 117, 
(Tex.Civ.App. 1932, writ refused), was a suit by an 
employee against an alleged partner for injuries arising 



out of employment. Plaintiff introduced in evidence 
the instrument which he maintained was a partnership 
agreement. The court held that the agreement 
introduced conclusively showed that there was no 
partnership, and since plaintiff introduced the 
document he was bound by it. 

DayIMcDaniel urge this court to determine they did not 

receive a meaningful hearing before a preliminary forum, and upon 

Board action the same occurred. Likewise, such hearing was not at a 

meaningful time since the Act required the Board to hear the 

evidence, when in fact there were no provisions for the Board to hear 

same at a time when it was-to make its decision, the rules allowing 

only five minutes to be heard. 

E. The Risk of Erroneous Deprivation of Constitutionally Protected Interests 
under the Procedures Used, and the Likely Benefit of Any Additional 
Procedures. 

Matthews v. Eldridge, supra, sets forth the above consideration in the 

judicial evaluation of an administrative procedure before a governmental agency 

against the due process guaranty, any such ruling being "fact sensitive . . . 77 

Matthews, 337,902. 

1 The rules of the Edwards Aquifer Authority make no provision to avert an 
erroneous deprivation of the right of ownership of groundwater which is 
plainly defined in $1.07 of the Act. Absolutely no provision exists in the 
Authority's rules which implement, in any way, the mandate of 5 1.07 of the 
Act. The ALJ flatly refused to hear the issue of taking of private property, 
6.SCR.003117, Tab 40, Appendix 11, CAA, and the Board at its regular 
m ~ t i n g ,  authorized only five minutes per side which was by no means a 
rule which contemplated a full hearing. EAA rules 707.619 et seq. Its 
decision was a rubber stamp of the ALJ7s recommendation, adopting it "en 
toto. 11 



2. The order adopting the recommendations of the ALJ was already prepared 
and it was unlikely that the Board had any notion of what the evidence or 
constitutional issue was, or were about. 6.SCR.003 337-40. In fact, the 
Chairman did not know what to do if the recommendations of the ALJ were 
not to be accepted. 6.SCR.003337-40. 

a. If in fact, the taking of DayMcDaniel's groundwater did not occur 
until the final action of the Board, there were, and are no rules of 
the EAA or procedures available for the applicants to have 
adjudicated whether $1.07 of the Act was violated, and whether 
DayMcDaniel were entitled to compensation? 

There being no available forum before the Board after its ruling, 

DayMcDaniel have been denied due process under the Texas Constitution Article 

1, $17, and 8 19, as well as the guaranty given by the Legislature in $ 1.07 of the 

Act. 

F. Texas Government Codes $2001.061, $2001.090, and $2003.0412, are a Denial 
of Due Process in so far as These Sections Permit Ex Parte Communication 
by the Administrative Law Judge with the EAA, Regarding the Evaluation of 
Evidence Being Considered by Such ALJ and Insofar as These Sections do 
not Impose a Duty to Disclose Such Ex Parte Communication. 

1 The Fourth Court of Appeals denies such sections deny due process. 

(Opinion pg. 759) In support of its conclusion, it cites Smith v. Houston Chem. 

Serv., Inc., 872 S.W.2d 252, 278 (Tex.App.-Austin 1994, writ denied). This case 

was called to the court's attention in the Day/McDaniel Brief of Cross-Appellant, 

at pages 3 1 and 32. In connection therewith, the case of Lewis v. Guaranty 

Federal Sav. & Loan Ass 'n, 483 S.W.2d 837, 841 (Tex.Civ.App.-l972), was also 

-7- 

5 While the trial court erroneously ruled that DayIMcDaniel did not own their groundwater, it correctly ruled that the 
EAA Board was in error in denying an initial regular permit in the amount of 300 acre feet. Without regard to the 
Constitutional issue of a vested right in groundwater, effectively, the use of 300 acre feet of groundwater would 
have assuaged the thirst for,Constitutional vindication of ownership of groundwater. 



cited, which held ex parte communication was a denial of due process. The Fourth 

Court made no attempt to reconcile the contrary holding in Lewis v. Guaranty Fed. 

Sav. & Loan Ass'n. The Texas Supreme Court, however, did identify the 

difference between the ex parte communication in Smith, and such communication 

in Lewis. The Texas Supreme Court in Vandygrzflv. First Sav. And Loan Ass 'n of 

Borger, 6 17 S.W.2d 669,672 (Tex. 198 I ) ,  found: 

The court of civil appeals relies upon Lewis v. Guaranty Federal 
Savings and Loan Association, supra, in presuming harm occurred 
because of the meeting. In Guaranty Federal the Savings and Loan 
Commissioner and his deputy made an ex parte investigation four 
months after a charter application hearing to confirm or deny what 
was in the record. No written memorandum or findings developed 
by the investigation were placed - in the official record. No notice 
was given of the investigation. Guaranty Federal learned of it eight 
months later while preparing - for trial. The trial court set aside the 
order granting the charter as void. The court of civil appeals 
affirmed holding 'due process is denied if the Commissioner 
considers, without notice and opportunity to be heard, evidentiary 
matters not introduced or not made a part of the record of hearing as 
otherwise permitted.' Guaranty Federal, supra at 84 1.  The ex parte 
investigation occurred during pendency of a contested case and the 
appellants were clearly denied notice and opportunity to cross- 
examine and present rebuttal evidence. The present case is 
distinguishable from Guaranty Federal. There was no contested case 
pending when the meeting occurred. The content of the meeting was 
voluntarily disclosed at the outset of the hearing and First Savings 
and Loan had the opportunity to cross-examine and present evidence 
to the contraw. The Commissioner's order granting the Citizens 
Security Savings and Loan charter discloses the meeting and states 
that his order is based solely upon the record before the Savings and 
Loan Commission. (emphasis added). 

The Fourth Court provides no explanation regarding its holding except to 
rps 

cite Smith. Had the court undertaken to resolve Lewis with Smith, it would have 

been required to concede the cited provisions of the Government Code do deny 



due process because an ex parte communication that takes place with a judge of 

any description which is not required to be revealed to the affected party, 

effectively denies such party the right of cross-examination and the opportunity to 

present rebuttal evidence. 

The Fourth Court noted in its footnote that DayMcDaniel made no 

complaint of an ex parte occurrence. (Opinion pg. 759) Again, the court did not 

confront or explain how the affected party is to know about an ex parte 

communication if the law does not require a revelation to such party, or that such 

party would have knowledge of such communication from some other source. 

Nor did the Fourth Court explain why the Smith case should apply to this 

case when in the Smith case, the crucial fact of awareness was present, whereas no 

such fact existed here. Perhaps in regulatory matters there is justification for ex 

parte cornmunications with staff of an agency to promote uniformity, but such 

justification does not exist in the due process consideration of the protection of 

vested private property rights. 

The right to cross-examine and to offer rebuttal proof is an integral part of 

due process, and in questions of vested private property, should not be obviated in 

favor of regulatory consideration. The law of the land is clear. 

Protected by both the Fourteenth Amendment to the United States 
Constitution and article I, section 19 of the Texas Constitution, 
cross-examination is a fbndarnental due process right. See U.S. 
CQNST. amend. XIV, $1; TEX-CONST. art I, $19; See also 
Goldbert v. Kelly, 397 U.S. 254,269,90 S.Ct. 1011,25 L.Ed.2d 287 
(1970). (In almost every setting where important decisions turn on 
questions of fact, due process requires an opportunity to confi-ont 



and cross-examine adverse witnesses.) Davidson v. Great Life Nat'l 
Life Ins., Co., 737 S.W.2d 312, 314 (Tex. 1987). (Due process 
requires an opportunity to confront and cross-examine adverse 
witnesses.) Wigmore has characterized cross-examination as 
follows: "It may be that in more than one sense it takes the place in 
our system which torture occupied in the mediaeval system of the 
civilians. Nevertheless, it is beyond any doubt the greatest legal 
engine ever invented for the discovery of truth." 5 JOHN HENRY 
WIGMORE, EVIDENCE 5 1367, 32 (Chadbourn rev. 1974). The 
Texas Supreme Court emphasized that '[clross-examination is a 
safeguard essential to a fair trial and a cornerstone in the quest for 
truth.' Davidson, 737 S. W.2d at 3 14." (emphasis added). National 
Family Care Lijie Ins. Co. v. Fletcher, 57 S.W.3d 662, 666, 
(Tex.App.-Beaumont 200 1). 

Indeed, fiom the sparks of advocacy, some light is shed upon the truth. At 

the Administrative level, DayMcDaniel have never had a hearing which satisfied 

due process, one consistent in all respects with the law of the land. 

Arguments and Authorities Relating: to Issue III. 

Does TEX. WATER CODE ANN. §36.066(g) (Vernon 2001), which Mandates Attorneys Fees 
only to the District, Should it Prevail, Violate the "Equal Protection'' Provision of the Texas 
Constitution? 

The trial court denied all constitutional challenges of DayMcDaniel, 2.CR.483- 

86, (Final Judgment) and denied attorney's fees to the EAA on the grounds the EAA had 

not prevailed. 2.CR.485. DayMcDaniel pled for attorney's fees in their original petition, 

but were, upon Motion to Strike filed by the EAA, denied any attorney's fees. 2.CR.407. 

DayIMcDaniel reversed the EAA ruling denying them an Initial Regular Permit (IRP) to 

pump 300 acre feet of Edwards Aquifer water, and thus prevailed, but were denied an 

award of attornegs fees. 2.CR.485. 



The Fourth Court of Appeals affirmed the trial court's denial of Day/McDanielts 

constitutional challenges as to all such challenges, except the DayIMcDaniel contention 

that groundwater was their private property and under the Constitution, they were entitled 

to damages for the wrongful taking of such property. (Edwards Aquifer Auth. v. Burrell 

Day and Joel McDaniel, 274 S.W.3d at 756.) Additionally, the Fourth Court of Appeals 

reversed the trial court and remanded the matter of attorney's fees to be awarded to the 

EAA to the trial court. Id. 760. 

The EDWARDS AQUIFER ACT makes no provision for the award of attorney's fees 

to the EAA. However, the TEX. WATER CODE ANN. §36.066(g)(Vernon 2008) provides 

mandatory attorney's fees for a conservation district in the following terms: 

(g) If the district prevails in any suit other than a suit in which it 
voluntarily intervenes, the district may seek and the court 
shall grant, in the same action, recovery for attorney's fees, 
costs for expert witnesses, and other costs incurred by the 
district before the court. The amount of the attorney's fees 
shall be fixed by the court. 

Added by Acts 1995, 74th Leg., ch. 933, $2, efl  Sept. 1, 1995. 
Amended by Acts 2001, 77'h Leg., ch. 966, $2.43, eff Sept. 1, 
2001. 

There is no provision in the Water Code, nor in the EDWARDS AQUIFER ACT, 

providing for attorney's fees and costs for the private citizen should the private citizen 

prevail, most especially should the citizen prevail upon constitutional grounds, as indeed 

DayIMcDaniel have done in this case. 
aQ 



A. How Is the Texas Constitution Violated by an Act Authorizing the Award of 
Attorneys Fees Only to the Conservation District, Should it Prevail? 

Article 1 $3 of TEX. CONST. reads as follows: 

33 Equal Rights. 

All free men, when they form a social compact, have equal rights, and no 

man, or set of men, is entitled to exclusive separate public emoluments, or 
privileges, but in consideration of public services. 

TEX. CONST. article 183 is violated by TEX. WATER CODE ANN. 

$36.066(g)(Vemon 2008), in that the State is the favored party if it should prevail in 

litigation with a citizen, rather than the citizen, should the citizen prevail, thus denying 

equal rights. 

B. Ownership of Groundwater as Constitutionally Protected. 

This court in deciding this issue is directed to EDWARDS AQUIFER ACT $1.07, 

which delineates the Legislature's intentions in the empowerment of the Edwards Aquifer 

Authority. 

The ownership and rights of the owner of the land and the owner's lessees and 
assigns, including holders of recorded liens or other security interests in the land, 
in underground water and the contract rights of any person who purchases water 
for the provision of potable water to the public or for the resale of potable water to 
the public for any use are recognized. However, action taken pursuant to this Act 
may not be construed as depriving or divesting the owner or the owner's lessees 
and assigns, including holders of recorded liens or other security interests in the 
land, of these ownership rights or as impairing the contract rights of any person 
who purchases water for the provision of potable water to the public or for the 
resale of potable water to the public for any use, subject to the rules adopted by the 
authority or a district exercising the powers provided by Chapter 52, Water Code. 
The legislature intends that just compensation be paid if implementation of this 
article causes a taking of private property or the impairment of a contract in 
contravention of the Texas or Federal Constitution Act of May 30, 1993, 7 3 1 ~ ~ e ~ .  
R.S., eh. 626 81.07, 1993 Tex. Gen. Laws 2350. 



There are three (3) points made clear in EDWARDS AQUIFER ACT $ 1.07: 

1) The owner of the land owns the water beneath it. 

2) The Act is not to be an excuse for the taking of such groundwater 
from the landowner. 

3) If in the exercise of its empowerment, the Edwards Aquifer 
Authority shall take private property, just compensation shall be 
awarded. 

C. The Act attempts to Protect Constitutional Rights. 

The avowed purpose of the EDWARDS AQUIFER ACT is to regulate the use of 

Edwards Water and its conservation while ensuring the private property rights of the 

landowner against a taking of such property in violation of the landowner's constitutional 

rights. EDWARDS AQUIFER ACT $1.07 publicly enunciates the dignity of private 

ownership of groundwater and thereby enables the owner of such property to claim 

compensation for the taking. Such is the declared purpose of EDWARDS AQUIFER ACT 

D. Accordingly, it is incumbent upon the citizen to file suit in protection of 
declared constitutional rights. 

Absent the citizen's suit, the judiciary will be ignorant of the violation of the 

landowner's property rights, and helpless to protect and compensate same in 

implementing the Legislature's directives. 

E. Thus, TEX WATER CODE ANN. §36.066(g)(Vernon 2001) violates the equal 
protection clause of the Tex. Const. article 1,§3 

r;C 

In First Texas Prudential Ins. Co. v. Smallwood, 242 S.W. 498, 505-506 

(Tex.App.-Beaumont 1922), the court cited with approval G u g  C.& S.F, Ry. Co., v Ellis, 



165 U.S. 150,152-164, 78 S. Ct. 255,256-259,41 L.Ed. 666 (1897), which dealt with the 

constitutionality of a Texas statute that awarded attorney's fees to a claimant, but not to 

the defendant, should the defendant be successful in the defense of the suit. The court, in 

declaring the statute to be a denial of the equal protection of the law, stated: 

If litigation terminates adversely to them, they are mulcted in the attorney's 
fees of the successful plaintiff; if it terminates in their favor, they recover 
no attorney's fees. It is not sufficient answer to say that they are punished 
only when adjudged to be in the wrong. They do not recover any if right; 
while their adversaries recover if right, and pay nothing if wrong. In the 
suits, therefore, to which they are parties, they are discriminated, and are 
not treated as others. They do not receive its equal protection. This 
inequality and injustice cannot be sustained upon any principle known to 
the law. It is repugnant to our form of government, and out of harmony 
with the genius of our Eree institutions. The legislature cannot give to one 
party in litigation such privileges as will aid him with special and important 
pecuniary advantages over his antagonist. 

An Act which penalizes a private citizen with exposure for an entire agency's 

attorney's fees and costs creates a most chilling effect, as in this case when several 

attorneys have been engaged by the Agency that is now demanding hundreds of 

thousands of dollars in attorney's fees and costs under TEX. WATER CODE ANN. §36.066(g) 

(Vernon 2008). 2.CR.490. 

F. Frivolous Lawsuits. 

1. Appeals 

If indeed TEX. WATER CODE ANN. §36.066(g) (Vernon 2008) is to prevent 

frivolous lawsuits, an appeal which is authorized by the Act, (originally 5 1.1 1 (h) 

repealed)), .p the TEX. WATER CODE ANN. $36.25 1-53 6.254 (the applicability to 

which this proceeding is advocated by the EAA) and Tex. Gov't Code Ann. 



$2001.174 (Vernon 2008); In Re Edwards Aquifer Auth., 217 S.W.3d 581, 

587(Tex.App.-San Antonio 2006, orig. proceeding) cannot be considered 

frivolous. A reading of the statutes reveal nothing by which to conclude an appeal 

from the decision of the EAA regarding a permit application is frivolous, nor does 

the entitlement to appeal under the Water Code "smack of such frivolity" so as to 

warrant attorney's fees for the Agency only if the purpose is to discourage 

frivolous lawsuits. 

2. The Silence of the Code. 

The Code, as well as the Act, is devoid of any indication that their purpose 

is thwarted by a private citizen's appeal from a decision of the Agency affecting 

groundwater access and ownership. There fails to be any legislative or judicial 

reason to place the "blade of the guillotine" above the neck of the citizen in the 

form of mandatory attorney's fees, should such citizen "doth protest," 

unsuccessfblly, yet not frivolously. 

G. The Necessity of Private Citizen Litigation. 

The ownership of groundwater has traditionally been a common law and statutory 

right. See discussion under Issue No. I, supra. 

No support in law or reality justifies the acrimony of EX. WATER CODE ANN. 

§36.066(g) (Vernon 2008). It is purely intended to intimidate otherwise well-meaning 

citizens who seek to invoke the constitutional shield against egregious government action 
4 

by legitimate appeal authorized by the Legislature. 



H. The "Barshop" Supreme Court Ruling That the Act Does Not Impede a 
Party's Access to a Water Permit. 

DayIMcDaniel are not unmindful of the ruling of this court in Barshop v. Medina 

County Underground Water Conservation Dist., 925 S.W.2d 6 18, 637 (Tex. 1996), 

which held: 

We cannot discern that any of the open court guarantees are even 
implicated by the permitting process of the Authority. The courts are 
available and operational to plaintiffs after an appeal from a decision of the 
Authority; the Legislature has not provided any unreasonable financial 
barrier to impede plaintiffs' access to a permit decision or an appeal of that 
decision; and the Act has not abrogated any right to assert a well 
established common law cause of action. We conclude that the permitting 
process contained in the EDWARDS AQUIFER ACT does not violate the open 
courts provision of the Texas Constitution. 

In addition to holding the Act facially constitutional, while reserving for itself the 

constitutional examination of the Act after its application, (Id at. 626), the court did not 

have before it the following: 

1. A statute which mandated attorney's fees only for the agency irrespective of 
the success of the citizen in the appeal which would definitely bear upon 
the issue of "financial burden;" 

2. Nor was the court presented with an application of the Act whereby the 
EAA summarily excluded from the administrative hearing the citizen's 
constitutional claims, 1 .SCR.7 14- 17; 1 .SCR. 1 126-32 and subsequently 
invoked the "substantial evidence" standard of review upon the reviewing 
trial court in, In re Edwards Aquifer Auth. 2 17 S.W.3d, 581 (Tex.App-San 
Antonio 2006, orig. proceeding); 

3. The provision within the Act relied upon by the court, as the right to appeal 
has since been repealed. EDWARDS AQUIFER ACT 5 1.1 1 (h) 200 1. 

In the Abinistrative hearing, the EAA contended the Water Code had no 

Application to the EAA, since the EAA was spawned by Special Legislation. 1.CR.772; 



1 .CR.749. With EDWARDS AQUIFER ACT 5 1.1 l(h) repealed, the Act itself no longer has 

any provisions for appeal regarding permit denial. The "leap" to the Water Code for 

appellate review requires this court to affirm this process of review in order to insure 

appellate review for subsequent actions of the agency for which citizens may legitimately 

seek redress. 

Argument and Authorities Relating; to Issue IV. 

Did the District act arbitrarily and unreasonably in reversing its findings that the 
application for an Initial Regular Permit by DayMcDaniel which met all technical 
and administrative requirements for an IRP (Initial Regular Permit) for 600 acre 
feet from date of filing on December 30, 1996, until November 8, 2000, while in the 
interim permitting the construction of a new irrigation well at a cost of $95,000.00? 
The Court of Appeals erred in failing to consider whether the denial of a 600 acre 
feet permit, after approving the construction of a new well with authorization to 
pump 600 acre feet, was an arbitrary or unreasonable act of the EAA since the 
matter was raised at all levels of this controversy including the Administrative 
hearing; l.SCR.762-66; 6.SCR003116; 2.CR419-20, 425, 437; 6.CR3172-74: a t  the 
trial of the Cause; RR. 74-78: in the appellate brief, pages 38-40. 

A. This is not a re-litigation of the interlocutory opinion since the statute in 
question, TEX. GOV'T CODE ANN. §2001.174(2)(A-F) (Vernon 2000) has viability, 
after the Application of the substantial evidence rule during the receipt of 
evidence, as it addresses matters such as arbitrariness which can be determined 
by judgment of the trial court after hearing "substantial evidence." 

B. Did the EAA Board act arbitrarily and unreasonably in denying the 600 acre 
feet permit when for 46 months its staff had approved a 600 acre feet permit 
and in reliance thereon, DayMcDaniel drilled the well authorized at a cost of 
$95,000.00? l.SCR.725 

The Court of Appeals erred in failing to consider whether the denial of a 600 acre 

feet permit, after approving the construction of a new well with authorization to pump 

600 acre feet, %as an arbitrary or unreasonable act of the EAA since the matter was 

raised at all levels of this controversy including the administrative hearing; 1 .SCR.762- 



66; 6.SCR.3116; 2CR.419-20, 425, 437; 6.SCR.3172-74; 6.SCR.003037-42, at the trial 

of the Cause, RR.74-78; in the Appellate Brief pgs. 38-40. In plaintiffs' Original 

Petition, they appealed from the decision of the board which substantially denied the 

permit. 1 .SCR.00001112. 

DayMcDaniel contend that the EAA treated them unfairly, arbitrarily and 

capriciously. Such occurred upon the issuance of a permit to construct a water well of 

which the EAA had been advised would be for irrigation purposes and which the EAA 

knew or should have known would be constructed at great cost to DayMcDaniel, and 

thereafter when such well had been completed at a cost of $95,000.00(+ -), made a 

complete reversal of the "pre-well" 600 acre feet approval, to "post well" "0" acre feet 

approval. Tab 9, (3) APR, l.SCR.001128-29; Tab 10, (A), (B), (C), (D), APR, 

l.SCR.000924-5, 000927, 000929-30, 3.SCR.001676-78, 6.SCR.003185; Tab 11, 

l.SCR.000838, ACA (Appendix to Court of Appeals brief.) The record before this court 

has no probative evidence to support the absolute reversal of the Authority's position, 

upon which DayJMcDaniel relied when they caused the well to be constructed. 

Ultimately, the Authority again reversed itself and permitted 14 acre feet after an 

additional year of protest on the part of DayMcDaniel, and at their great additional 

expense.6 This award constituted less than 2% of the water Day/McDaniel were told for 

three years before the issuance of their well permit, was their entitlement. This totally 

6 The Act, 5 1.16(e) provides for a permit for irrigation of 2 acre feet per acre if the amount of water used historically 
cannot be measured. 



eviscerated their plans in purchasing the land and investing yet another $95,000.00(+ -), 

in it. 1 .SCR.000725-26, McDaniel Affidavit. 

The E M ' S  action was arbitrary and capricious because: 

1 It refused to consider the evidence submitted which proved that the 
water was utilized for a beneficial purpose in that: 

a. It flatly refused to give any weight to the record of irrigation in the 
historic period by the U.S. Geological service based upon a "because 
I said so" basis. Tab 1 1(C) APR, 2.SCR.00 1504-05; Tab 12 APR, 
General Manager's deposition, pgs. 25-34. 

b. It totally ignored and failed to in any way impeach the Affidavit of 
Tommy Fey and Robert Kurz, who testified at the Administrative 
hearing and by Affidavit, that they had used and seen such well used 
for irrigation during the historic period, Tab 11 (a), (b) APR, as well 
as for recreation. Tab 12, APR, Deposition of General Manager, pgs. 
34-40. 

c. It failed to honor its own regulations. The EAA required the 
application for an Initial Regular Permit be made on a form provided 
by the EAA. EAA Rules 8707.302-707.4011. The form provided for 
DayIMcDaniel set forth various documentary proofs required to 
prove historic use, and provided as an option, the proof by Affidavit 
of two credible persons. 2.SCR.001449. The Affidavit of Billy and 
Brett Mitchell accompanied the application form when filed on 
December 30, 1996. 1 .SCR.0009 1 5- 16. The EAA chose to totally 
disregard the evidence though no evidence to the contrary had been 
received, as of the time of its reversal fiom a permit of 600 acre feet; 
nor prior thereto, had anyone notified DayNcDaniel that the 
General Manager and staff had changed their minds. After 
testimony by Billy Mitchell in deposition, and at the time of the 
Administrative hearing, 5.SCR.002649, the ALJ determined that 150 
acres had actually been irrigated with water fiom the lake. Mr. 
Mitchell had used his best estimate fiom twenty years before. 
1 .SCR.000773, Transcript of Administrative Hearing, pg. 18, 
1 .SCR.000782, Transcript of Administrative Hearing pg. 27, Finding 
ofFact #20. 



d. The EAA failed to produce any evidence to support the denial of the 
IRP for DayMcDaniel of at least 2 acre feet for 150 acres. The only 
evidence that less than 300 acres was irrigated was the testimony of 
Mr. Decker, an EAA employee who testified that he traced the hand 
drawn area which Mr. Mitchell, in his deposition, was asked to "free 
hand" draw what he believed he had irrigated twenty years before, 
5.SCR.00269 1, to the best of his recollection, 3 .SCR.002003- 19 and 
applied to it a device which he stated set out the hand drawn acreage 
to be about 150 acres. 5.SCR.002690-96. No probative or 
speculative evidence was ever offered to support the denial of an 
IRP for at least 150 acres or 300 acre feet. ( 5  1.16(e) EAA Act) 

e. The EAA did not claim to re-examine the application of 
DayIMcDaniel because of a change in rules or law. 5.SCR.002673, 
002682, testimony of Walthour, an EAA assistant manager, pages 
168-169, transcript of hearing on the merits before the ALJ) As 
such, it was purely on the whim of the General Manager. 
3.SCR.002124. The General Manager in his deposition, pretty well 
maintained omnipotence. 3 .SCR.002109- 12, 3 .SCR.002 1 19-20. The 
ALJ explained away the reversal of the finding from 600 acre feet to 
"0" acre feet, (in another example of the unfairness of the hearing 
provided DayMcDaniel) at page 18 of the "Proposal for Decision," 
which was adopted by the EAA: 

In view of the protests filed in response to preliminary 
findings, and the additional time required for revising 
rules, Authority staff located additional information 
sources and re-examined the information submitted 
with many applications, including this one. The 
additional data caused them to reverse their original 
determination on the application. 1 .SCR.000773. 

The ALJ ignored the fact that there were no protests at the time of 
the hearing since all had dismissed or removed themselves from 
such protest. 1 .SCR.00075 1, 6.SCR.003 1 17. Consequently, the 
factor of protests should have been eliminated from her conclusion 
that protests were valid reasons, at the time, for finding the staff had 
such justification for reversal. Likewise, the ALJ totally disregarded 
the testimony of Mr. Walthou, that changes in the rules or law were 

P 
not the basis of the reversal of the staffs recommendation. (Pgs. 168- 
170 of transcript, and 5.SCR.002673) Going still further, the 
transcript is void of any references to the location of additional 
information sources referred to by the ALJ, except the location of 



another governmental record from the Soil and Conversation Service 
which reflected the irrigation of 40 acres during the historic period 
which she chose to reject, flying in the face of Texas law, on the 
basis of "I said so." In fact, Mr. Walthour verified the authenticity 
of such maps. 5.SCR.002674 

f. The ALJ further comments that this additional data caused the EAA 
staff to reverse their recommendation. To what data does the ALJ 
refer? Proof of irrigation of 40 acres? The Affidavit of Mr. Kurz 
and Mr. Fey? 2.SCR.001405, 000141 1, 001414, 0001415, 0001416, 
000 1421. The ALJ notes in disregarding the soil and conservation 
maps, that because the 1984 map did not show irrigation, the 1989 
map which showed irrigation was not reliable. The stated reason for 
this is that Billy Mitchell testified he irrigated during 1983, and 
1984, and his testimony being more reliable and in conflict with the 
1984 map, impeached the authenticity of both maps. The ALJ failed 
to give any weight to Mr. Mitchell's testimony that he usually 
stopped irrigating in the late spring, and that the system he used was 
totally portable. l.SCR.000773, Transcript pg. 18. Portable 
equipment is not fixed. Consequently, the fact that the 1984 map did 
not show irrigation did not of necessity conflict with the testimony 
of Billy Mitchell. Certainly, if the EAA had intended to use such 
map for such purpose, it could have elicited necessary testimony 
from Mr. Mitchell since he was the first witness who testified. The 
ALJ made the leap fiom the 1984 map to the 1989 map, a gap of five 
years, to taint the 1989 map and exonerate the EAA fiom Texas law 
that required the EAA to be bound to its documentary evidence, and 
thus eliminate an 80 acre foot permit entitlement. Since the exhibits 
were those of the EAA's, it would have been incumbent upon the 
EAA to impeach the maps in question, and absent such qualification 
upon tender of the exhibits, it was not the role of an Administrative 
Law Judge to carry the burden. The law is clearly stated in Lock v. 
Morris, Supra, that the party introducing documentary evidence 
without restriction is bound by such exhibit. 

g. The ALJ, also conveniently for the EAA, overlooked the procedure 
called for by the agency's own rules in the event of a denial, which it 
did not follow, namely $707.50 1 thru $707.508. No such notices in 
compliance with Rule 707.507, was received or is in evidence. The 
only notice received was on November 8, 2000, advising the EAA 
had reversed itself in its recommendation, not because Edwards 
Water was not being used, but because it was not being used for a 
beneficial purpose. 1 .SCR.000838. However, since the fact irrigation 



had taken place, (Affidavit of Kurz, Fey, Mitchell, USGS records, 
Soil and Conservation records) the ALJ declared it was not Edwards 
water. The identity of the water had not been questioned by the staff 
or General Manager. If it was Edwards water in 1998 when the staff 
declared "clear" and "convincing" proof had been provided for 600 
acre feet, no explanation has been given as to why it was not on 
November 8,2000, when the reversal was made. It was a shell game 
fiom start to finish, and it has been extremely costly for 
DayMcDaniel. 

h. When is an act of an agency arbitrary and capricious? The refusal by 
the Agency to consider clearly competent material, and properly 
tendered evidence, was a denial of due process and therefore, 
arbitrary. Substantial evidence rule, notwithstanding. Lewis v. 
Metropolitan Savings and Loan Association, 550 S.W.2d 1 1,14 
(Tex. 1977). In the Lewis case, the hearing official excluded a 
proffered expert's opinion which was intended to impeach the 
testimony of an opposing expert. The court ruled the testimony was 
admissible and it bore upon the main issue. In the instant case, the 
refusal to accept the 1989 map showing irrigation during the historic 
period was a denial of due process for DayMcDaniel. Texas law 
required the EAA to be bound by their documentary evidence. 
Additionally, the testimony of Mr. Kurz and Mr. Fey was completely 
uncontradicted. The staff, on November 8, 2000, in reversing 
themselves, determined only that the water had not been shown to 
have been applied to a beneficial use. l.SCR.000840. It was 
attorneys and the K J  who engrafted the issue of whether it was 
Edwards water or not. When did the technical or administrative 
review ever question the identity of the water used to irrigate? 

i. DayMcDaniel complained of the approval, administratively and 
technically, of a permit for 600 acre feet for three years, and upon 
permission to construct a $95,000.00 well, relying on such approval 
of 600 acre feet, to be told afterwards, with no warning or advance 
notice, that the technical review and the General Manager reversed 
the approval to a "0" acre feet level. Ostensibly, the excuse given by 
the ALJ was that the rules changed and there was a re-evaluation, 
though a rule change was denied as the impetus for the re- 
evaluation. (Walthour, supra.) DayMcDaniel were entitled to have 

r;C 
their application reviewed by the same standard which originally 
approved the permit for 600 acre feet. The rule being that should 
existing rules be changed or invalidated, the agency must return to 
the rules as they existed prior to the invalidation. All Saints Health 



System v. Texas Worker 's Compensation Com 'n, 125 S. W.3d 96, 103 
(Tex.App.-Austin 2003). Additionally, DayMcDaniel complain that 
the retroactive elimination of the 600 acre feet approval, and then 
denied, made their investment worthless, and as such, the Agency's 
decision was arbitrary. Bowen v. Georgetown University Hosp., 488 
U.S. 204, 220, 109, S.Ct.68 (U.S. Supreme Court1988). 
DayMcDaniel were entitled to have the EAA provide a due process 
procedure. However, the failure of the Agency to follow its own 
rules denies due process. Public Utility Com'n of Texas v. Gulf 
States Utilities Co., 809 S.W.2d 201, 207 (Tex.1991); Retama 
Development Corp. v. Texas Worvorce Com'n, 971 S.W.2d 136, 
140 (Tex.App.-Austin 1998). 

j. The lower court disregarded the DayMcDaniel complaint regarding 
the arbitrary and capricious nature of the action of the EAA because 
"these issues were not raised below, they cannot be raised on 
appeal." Opinion pgs. 759-760. This issue was raised in the trial 
court. Infia. An award of the trial court tantamount to a confirmation 
of a permit for 300 acre feet, was in fact, the minimum level of a 
range between 700 acre feet, the original request, 2.SCR.001449, 
and 300 acre feet which could still accommodate some of 
DayMcDaniel's investment goals. Thus, this action of the trial 
court satisfied, to a degree, the complaint that the new well could not 
be utilized. Had the EAA accepted the decision of the trial court, the 
parties in all probability would not be before this court now. When 
the Court of Appeals reversed the award of the trial court, which 
ordered DayMcDaniel were entitled to 300 acre feet, it made this 
point immediately germane and appropriate for consideration by this 
court. 

Argument and Authorities re la tin^ to Issue V. 

Does the Act In Requiring Proof of Historic Use, which may not or did not Exist, 
Unconstitutionally Deny the Citizen Ownership of Property in which a Vested Right 
Existed, and Which Existed Prior to the Enactment of the Act? Note: The Court of 
Appeals' decision holds that certain of the constitutional issues identified here were 
not raised in the trial court, and therefore, could not be raised for the first time on 
appeal. Excerpts from the Clerk's record, showing the opportunity of the trial court 
to consider same are found at, l.CR254-56; 259; 260; 2.CR421; 2.CR408, 410; 
l.CR245; l.SC_R000005-06. See El ~ a s o  Natural Gas Co. v. Minco Oil and Gas, Inc, 
8 S.W.3d 309,316 (Tex. 2000); Perry v. Cohen, 52 Tex.Sup.Ct. 1. 105, lO7(Tex. Nov. 
14,2008). 



A. Complained of Action by the Court of Appeals. 

The Court of Appeals considered the retroactive effect of the Act in its 

requirement of proof of historic use under the DayIMcDaniel claim of a denial of due 

process, (Opinion pg. 757) but refused to consider the identical complaint in connection 

with the claim such requirement violated the "open courts" provision of the Texas 

Constitution, asserting such was not raised in the trial court. (Opinion at 758) In doing 

so it ignored 1.CR.245, 254-256, 259, 260; 2.CR.421, 408, 410; l.SCR.000011; 

6.SCR.003454, 003459; RR.Vol.2 pgs. 61-62, at which time Tab 8 "B" and "C" of RR. 

Vol. 4, was introduced. Also ignored were the line of cases which hold the "open courts" 

provision of the Texas Constitution is identical to the denial of the due process protection 

of the Texas Constitution. Sax v. Volteler, 648 S.W.2d 661, 664, (Tex. 1983); Hitchcock 

v. Board of Trustees Cypress-Fairbanks Independent School District, 232 S.W.3d 208, 

217 (Tex.App.-Houston [lSt Dist.] 2007); Yancey v. United Surgical Partners Intern, 

Inc., 236 S.W.3d 778, 783 (Tex. 2007); El Paso Natural Gas Co. v. Minco Oil and Gas, 

Inc., S.W.3d 309, 3 16 (Tex. 1999); approving the rule that when issues are so 

inextricably entwined that one cannot be mentioned without automatically directing 

attention to the other; Perry v. Cohen, 272 S.W.3d 585, 587-88 (Tex.2008), and 

B. Origin of the Vested Right Violated. 

Land and its fee simple ownership have always been, in Texas history, evidenced 
IP 

by an instrument in writing. When land is purchased, the deed evidencing such purchase 

conveys the entire fee simple estate, including the groundwater estate, less what the 
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Grantor may reserve unto itself. Sun Oil Co. v. Whitaker, 483 S.W.2d 808, 81 1 (Tex. 

1972); Texas Co. v. Burkett, 117 Tex. 16, 296 S.W. 273, 278 (1927). Consequently, 

when a person possessed a deed, it represented ownership of the entire fee simple estate, 

less what was reserved by the previous owner. The EDWARDS AQUIFER ACT 5 1.07, 

clearly recognizes this right when it so states the ownership of the groundwater by the 

landowner is recognized and the Act is not intended to confiscate such right. 

The landowner, therefore, acquired ownership of the groundwater by the purchase 

of the land; not by, 1) purchasing the surface, then 2) trying to prove the groundwater was 

previously used. The landowner was, and is the outright owner of the groundwater estate 

without any preconditions as to such ownership. Neither the people of Texas through 

their Legislature, nor the courts of the State have decreed ownership of percolating 

groundwater as vested in the State. 

C. The Constitutionally Impermissible Result of the Implementation of the 
Edwards Aquifer Act in this Case. 

The EAA, in refusing to accept the evidence submitted to it in support of the 

DayMcDaniel request for an Initial Regular Permit, has effectively denied them 

meaningful access and ownership of their groundwater. This proof of historic use was a 

new condition placed on groundwater ownership of which no one was aware during the 

historic period. Consequently, if no one had documentation of their use of groundwater, 

they could lose such right of ownership, since denial of access is the same as denial of 

ownership, and &tantamount to an inverse "taking." In effect, they are "blind-sided." 



While the EAA has not "invaded" the DayMcDaniel tract, it has denied all 

reasonable access for its intended use, permitting only 2% of the use of groundwater 

owned by them, and for which the land was bought and an irrigation well drilled at 

tremendous cost to them, for a cattle-ranching-farming operation. l.SCR.000724; 

1 .SCR.00092 1 ; 2.SCR.001449. 

The judicial consideration of an inverse condemnation of private property through 

regulation regarding access occurred in DuPuy v. City of Waco, 396 S.W.2d 103, 109 

(Tex. 1965). 

The determination in a given situation of whether or not there has occurred 
a compensable damaging under the Constitution is to be approached from 
the premise that an access right is an easement judicially recognized as 
appurtenant to tangible property to protect the benefits of private 
ownership. 

And in City of Houston v. Texan Land and Cattle Co., 138 S.W.3d 382, 387 
(Tex.App.-Houston [14' Dist.] 2004), it was held: 

It is settled that a direct physical invasion of property is not required under 
the present provisions of Article I, Sec.17, of the Constitution of Texas to 
entitle an owner to compensation. DuPuy v. City of Waco, 396 S.W.2d 
103, 108, (Tex. 1965). A landowner will be compensated for the denial of 
access if he proves that he suffered a substantial and material impairment of 
access to his land. State v. Heal, 9 17 S.W.2d 6, 10 (Tex. 1996); City of 
Waco v. Texland, 446 S.W. 2d 1,2 (Tex. 1969). 

In further addressing the issue of "regulatory taking," the court held in City of El 

Paso v. Maddox, 276 S.W.3d 66,7 1 (Tex.App.-El Paso 2008): 

A compensable regulatory taking occurs when a governmental agency 
imposes restrictions that either deny a property owner all economically 
viable u s u f  his property or unreasonably interferes with the owner's right 
to use and enjoy the property. City of Dallas v. Blanton, 200 S. W.3d 266, 
271 (Tex.App.-Dallas 2006, no pet.), citing Mayhew, 964 S.W. 2d at 935. 



Again in Taub v. City of Deer Park, 912 S.W.2d 395, 398-399 (Tex.App.- 

Houston [ 1 4 ~  Dist.] 1995), the court reasoned: 

Taub's essential complaint is that access between the northern and southern 
parcels has been impaired. We recognize that impaired access is a 
compensable special damage. State v. Heal, 39 Tex.S.Ct.J. 72, 74, ---- 
S.W.2d---- ----, 1995 WL 643204 (Nov. 2, 1995)(citing State v. Schmidt, 
867 S.W.2d 769, 774 (Tex.1993)). The seminal case on impaired access 
damages is DuPuy v. City of Waco, 396 S. W.2d 103 (Tex. 1965). In DuPuy, 
the Texas Supreme Court determined that a landowner is entitled to 
compensation when a public improvement destroys all "reasonable access," 
thereby damaging the property. Id. at 190. The court later modified the 
rule to accommodate situations in which normal access as still reasonably 
available, but access for which the property was specifically intended was 
rendered unreasonably deficient. Heal, ----S. W2d at ----. Under the 
modified test, a landowner can recover compensation whenever access is 
"materially and substantially impaired. City of Waco v. Texland Carp., 446 
S.W.2d 1,2 (Tex.1969.) 

One cannot escape the conclusion this has been an unreasonable and 

constitutionally impermissible infringement upon DayiMcDaniel's access to their 

groundwater. 

D. DayMcDaniel Complained the Edwards Aquifer Act Contained an 
Unconstitutional Provision in it by Requiring "Clear" and "Convincing" 
Proof of Historic Use and Not Defining Such Term. l.CR000006-8. 

While facially the Act was determined to be constitutional, Barshop v. Medina 

County Underground Water Conservation Dist., 925 S.W.2d 618 (Tex.1996), it left for 

another day the determination of the Act's constitutionality as applied. Nothing could be 

more revealing as to the Act's implementation in what occurred in this case. 

DayIMcDaniel were approved for 3% years to pump 600 acre feet. They waited patiently 
4 

for three years for final action of the Authority. Barely eleven months after approval for 

the constructing of a new well, they were devastated. The excerpt Gom the General 



Manager's deposition clearly shows how the "clear and convincing" evidence standard 

was applied: as to a bona fide U.S.G.S. record, chose to disregard it, Affidavits of the 

Mitchells, Kurz, and Fey, of no significance, the maps of the Soil and Conservation 

Service, of no consequence. 3 .SCR.002 109-20, Tab 12, APR. While clear and convincing 

evidence is required by the Act for DayIMcDaniel to keep their groundwater which they 

had full title to when they bought their land, no evidence, clear or otherwise, was required 

of the E M  to abort such right. There is a great deal of validity in placing the burden of 

proof on the State in a criminal-case, since the citizen faces the loss of freedom. Here, 

the citizen is placed to the task of practically proving beyond a reasonable doubt that 

groundwater was used in the historic period in order to keep what was already owned. 

The standard of proof imposed is a denial of equal protection. l.CR.000006-8, and 

constitutes an untenable standard of personal whim in determining what is clear and 

convincing proof. 

In City of El Paso v. El Paso Electric, Co., 85 1 S.W.2d 896, 900 (Tex.App.- 

Austin, 1997), the court addressed the manner in which the word "prospectively" was 

defined and applied. Much like the "I said so" standard involved by the general manager 

of the E M ,  the court stated: "We are left ultimately with the stark conclusion that 

"prospectively" means hom and after July 31, 1985, merely because that is what the 

examiner in docket number 8588 decided it meant. Was the commission legally obliged 

to supply an actual reason or explanation for its choice of meanings? We believe it was." 
4?- 

(court's emphasis) 



It is doubtful any evidence produced by DayMcDaniel would have been clear and 

convincing evidence in the eyes of the general manager and his staff so long as they 

could switch its meaning at their whim, and it is this conduct which destroys the 

legitimacy of such standard of proof with no legislative guidelines to ensure due process. 

E. The Requirement of Proof of Historic Use In The Act Is In Impermissible 
Retroactive Law. 

While it has been determined to be facially constitutional, the Act does not address 

a situation in which DayNcDaniel found themselves. All of the evidence they produced 

was arbitrarily rejected. Their private property, for which they paid, has "clearly and 

convincingly" disappeared? Indeed, denial of access is denial of property. Supra, 

DuPuy, City of Houston, Taub and City of El Paso. 

Subaru of America, Inc. v. David McDaniel Nissan, Inc., 84 S.W.3d 212, 2 17 

(Tex. 2002), makes very clear what type of retroactive law violates the Texas 

Constitution consistent with Plaintiffs7 petition: 

The Texas Constitution states that '[nlo bill of attainder, ex post facto law, 
retroactive law, or any law impairing the obligation of contracts, shall be 
made,' TEX.CONST. Art. 1,516. A retroactive law literally means a law 
that acts on things which are past. DeCordova v. City of Galveston, 4 Tex. 
470, 475 (Tex. 1849). However, not all statutes that apply retroactively are 
constitutionally prohibited. A retroactive statute only violates our 
Constitution if, when applied, it takes away or impairs vested rights 
acquired - under existing law. Ex parte Abell, 613 S.W.2d 255, 260 (Tex. 
1981); McCain v. Yost, 155 Tex. 174, 284 S.W.2d 898, 900 (1955). A 
vested right is a property right, which the Constitution protects like any 
other property. (emphasis added). 



One of the more recent pronouncements of applicable law on this subject is 

found in Creel v. Martinez, 176 S.W.3d 516, 519, 520, 2004 WL 2823133 

(Tex.App.-Houston [ 1 Dist.] 2004): 

The Texas Constitution provides, 'No . . . retroactive law . . . shall be 
made.' Tex.Const. art. 1, 5 16. This constitutional proscription is, however, 
limited to "vested rights." See Subaru of America, Inc., v. David McDaniel 
Nissan, Inc., 84 S. W.3d7 2 12, 2 19 (Tex. 2002); City of Dallas v. Trammell, 
129 Tex. 150, 101 S.W.2d 1009, 1014 (1937). If a statute impairs or take 
away vested rights, it may not be made retroactive. Tex. Const. art. 1 5 16; 
Merchants Fast Motor Lines, Inc. v. Railroad Comm 'n, 573 S.W.2d 502, 
504 (Tex. 1978); Reames v. Police Oficers' Pension Bd. Of City of 
Houston, 928 S.W. 2d 628, 631 (Tex.App.-Houston [14& Dist.] 1996, no 
writ). Unless vested rights are destroyed or impaired, however, a law is not 
invalid even though retroactive in operation. Corpus Christi People's 
Baptist Church, Inc., v. Nueces County Appraisal Dist., 904 S.W.2d 621, 
626 (Tex. 1995). A "vested right" implies an immediate right or an 
entitlement - it is not one based upon a mere expectation or contingency. 
Houston Indep. Sch. Dist. v. Houston Chronicle Publ'g Co., 798 S.W.2d 
580, 589 (Tex.App.-Houston [lSt Dist.] 1990 writ denied). 

Similarly, in Ex parte Abell, the Texas Supreme Court observed: [A] right 
cannot be considered a vested right unless it is something more than such a 
mere expectation as may be based upon an anticipated continuance of the 
present general law; it must have become a title, legal or equitable to 
present or future enjoyment of a demand or a legal exemption from the 
demand made by another. 6123 S.W.2d 255, 26 1 (Tex. 198 1). When the 
authority granting the right has the power and discretion to take that right 
away, the right cannot be said to be vested. Id. At 262; Grocers Supply Co., 
Inv., v. Sharp, 978 S.W.2d 638, 643 (Tex.App.-Austin 1998, pet. Denied). 
(emphasis added). 

It is therefore, the contention of the plaintiffs that because the effect of the EAA7s 

action is to effectively deprive plaintiffs of their vested property right which was created 

by common law, statutory law, and constitutional law, the Act and the EAA Rules are 
rF 

unconstitutional in those aspects that have combined to deprive the plaintiffs of their 

access to their groundwater, or at least to virtually all of it. 



The decision of Barshop v. Medina County Underground Water Conservation 

District, 925 S. W.2d 6 18,629 (Tex. 1996), affirmed this concept: 

. . . we adopted the common law rule that the right to withdraw 
underground percolating water is not correlative but is 'ABSOLUTE."' (pg. 
625) "In the Act, the Legislature specifically recognized the ownership and 
right of the landowner in the underground water . . ." (pg. 626) "While our 
prior decisions recognize both the property ownership rights of landowners 
in underground water and the need for legislative regulation of water, we 
have not previously considered the point at which water regulation 
unconstitutionally invades the property rights of landowners. The issue of 
when a particular regulation becomes in invasion of property rights in 
underground water is complex and multifaceted. The problem is further 
complicated in this case because Plaintiffs have brought this challenge to 
the Act before the Authority has even had an opportunity to begin 
regulating. @g. 626) Barshop v. Medina County Underground Water 
Conservation District, 925 S.W.2d 6 18, 629 (Tex. 1996). 

While the Barshop court treated the challenge to the Act from the academic 

standpoint, the time has now arrived to consider the Act and its implementation by the 

E M  in its Constitutional reality. 

PRAYER 

DayMcDaniel pray of this court that it grant the petition for review, reverse the 

Fourth Court of Appeals, and, 1) restore the trial court's order requiring the Edwards 

Aquifer Authority to issue the Initial Regular Permit for 300 acre feet annually; and, 2) 

that this court declare TEx. WATER CODE ANN. §36.066(g)(Vernon) to be 

unconstitutional; 3) DayMcDaniel as landowners own the groundwater; 4) such 

groundwater ownership is constitutionally protected; 5) the award of 14 acre feet was 

confiscation of-their groundwater ownership for which no compensation has been 

received; 6) the award of a 300 acre feet IRP as directed by the trial court is suggested by 



the evidence under the substantial evidence rule; 7) the substantial evidence de novo rule 

should apply so long as the EAA controls the issues to be heard by the administrative 

hearing process; 8) the EAA acted arbitrarily in revising its finding of the clear and 

convincing evidence after permitting the construction of a well capable of providing 600 

acre feet of water; 9) the application of the EDWARDS AQUIFER ACT retroactively without 

safeguards concerning the application of a clear and convincing proof standard is a 

constitutionally impermissible retroactive law; 10) the Government Code provisions 

which authorize ex garte communications are invalid, if not revealed to the Applicant; 

and any and all other relief to which DayMcDaniel may show themselves entitled. 
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