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STATEMENT REGARDING JURISDICTION

Cross-Petitioners' claim that this Court has jurisdiction over their issues pursuant
to TEX. Gov'T CODE ANN. §22.00l(a)(2). They claim that this case "involves the
interpretation and application" of:

• TEX. WATER CODE ANN. § 11.021 (a), but the court of appeals correctly
described Cross-Petitioners' arguments regarding section 11.021 (a) as
"illogical" and "unreasonable;"

• TEX. Gov'T CODE ANN. §§ 2001.061, 2001.090, and 2003.0412, yet the
precise question raised about those statutes by Cross-Petitioners has already
been settled by other courts;

• TEX. CONST, art. I, § 13, yet they have waived their Open Courts claim by
failing to raise it before the court of appeals;

• TEX. CONST, art. I, § 16, yet they raise no "retroactive law" issue in their
Petition for Review;

• TEX. CONST, art. I, § 17, yet they raise no constitutional takings issue in their
Petition for Review; and

• TEX. CONST, art. I, § 19, yet the precise due process question raised by Cross-
Petitioners has already been settled.

Vll
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STATEMENT OF FACTS

The relevant facts for this case are found in the Court of Appeals' recitation of the

facts, as supplemented by the Statement of Facts contained in the Authority's own

Petition for Review filed on February 2, 2009. It is necessary for the Authority to correct

the Statement of Facts portion of the Cross Petitioners' Petition for Review (hereinafter,

the "D&M Petition"). The Cross Petitioners (hereinafter, "D&M") claim to have

maintained a high degree of control over the water in question. They go so far as to claim

it is "undisputed that while the water was located on the Day/McDaniel tract, it never left

control of the landowner." (D&M Petition at 1.) This assertion is wrong. The Authority

consistently disputed the claim that D&M had control over the water and the court of

appeals correctly found that evidence that D&M exercised "control" over the water was

"absent" from the record. Day, 2008 WL 4056321, at 7.

SUMMARY OF THE ARGUMENT

This Court should decline to exercise jurisdiction over the three issues (and

subissues) raised in the D&M Petition. Attempting to increase the size of the permit

issued by the Authority, D&M first argue that water pumped from the lake on D&M's

property was groundwater. However, water pumped from a lake is state water, not

groundwater. State water cannot form a basis for the Authority's issuance of an Initial

Regular Permit ("IRP"). D&M waived their constitutional due process claims by failing

to raise those claims in the courts below. D&M also waived their Open Courts challenge

to sections 2001.061, 2001.090 and 2003.0412 of the Texas Government Code, by not
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raising this issue with the court of appeals. These same statutes do not violate procedural

due process by providing an administrative law judge ("ALJ") with a limited right to seek

specialized information from an agency employee when evaluating the evidence

presented at a contested hearing.

This Court, in Barshop v. Medina County Underground Water Conservation

District, 925 S.W.2d 618 (Tex. 1996), has already disposed of D&M's claim that

requiring D&M to prove use of Aquifer water during the historical period deprives D&M

of substantive due process. Finally, utilizing the rational basis test, the court of appeals

correctly concluded that, by allowing only the Authority to recover attorney's fees as a

prevailing party, section 36.066(g) of the Texas Water Code did not violate D&M's equal

protection rights. There is a legitimate state interest in discouraging costly suits against

groundwater districts.

ARGUMENT

The D&M Petition fails to clearly and concisely argue the issues that D&M intend

to raise with this Court and fails to support those issues with appropriate argument and

citation. Therefore, D&M have waived these issues. TEX. R. APP. P. 53.2(h) and (i).

Nevertheless, this Response by the Authority attempts to respond to the various issues

apparently raised by D&M in roughly the order the issues appear in the D&M Petition.

A. The court of appeals correctly ruled that the water pumped from the
lake was state water, not groundwater.
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D&M challenge the ruling that the water pumped from the lake on the D&M

property was state water, not groundwater, and therefore, could not form a basis for

issuance of an Initial Regular Permit ("IRP") by the Authority. Day, 2008 WL 4056321,

at 8. The court of appeals reached this conclusion in reliance upon three fundamental,

well-settled principles:

(1) there are two separate legal regimes for waters in the State of Texas - one
for water on the surface of the land ("state water") which is regulated by the
State, and one for percolating groundwater ("groundwater") which is
regulated by local groundwater districts;

(2) the legal classification of a given amount of water (as state water or
groundwater) changes as the water moves through the hydrologic cycle;
and

(3) once water enters a watercourse, it becomes state water.

Day, 2008 WL 4056321, at 5-6. Applying these principles to the present case, the court

of appeals correctly concluded: "Because the Lake is a watercourse, once water from the

well entered the Lake, its character changed from groundwater subject to the control of

the Authority and became state water subject to the control of the TCEQ." Day, 2008 WL

4056321, at 6.

D&M do not challenge these principles. Instead, D&M assert three theories, each

of which was easily, and properly, disposed of by the court of appeals. First, D&M argue

that, because section 11.021 (a) of the Water Code does not include "groundwater" within

the definition of state water, groundwater can never become state water. (D&M Petition
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at 2-6.) The court of appeals correctly concluded that this argument was "illogical" and

"unreasonable." Day, 2008 WL 4056321, at 7.

Second, D&M claim it is "undisputed" that the water in question never left the

"control" of D&M. (D&M Petition at 1, 2, 5.) This is incorrect. The Authority

consistently disputed the issue of control, and the court of appeals correctly found that

evidence that D&M exercised "control" over the water was "absent." Day, 2008 WL

4056321, at 7. Moreover, D&M fail to explain how their claim of control is relevant to

any of the issues in the D&M Petition.

Third, D&M rely upon section 36.001(21) of the Water Code (defining

"conjunctive use") for the misguided proposition that it somehow allows co-mingling of

groundwater and state water while preventing the character of the water from changing.

(D&M Petition at 2.)1 The court of appeals correctly concluded that D&M's reliance

upon section 36.001(21) was "misplaced," noting that the "definition has nothing to do

with whether groundwater loses its identity upon entering a water course." Day, 2008

WL 4056321, at 8.

B. D&M waived their due process claim that they were prevented from
presenting constitutional challenges during the administrative hearing.

D&M contend their constitutional due process rights were denied because they

were not allowed to present their constitutional claims during the administrative hearing

before the Authority on their application. (D&M Petition at xiii, 2, and 6.) Because they

did not assert this theory in the courts below, D&M have waived their ability to raise it

1 Again, D&M fail to explain the significance of section 36.001(21).
4
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now. State of Calif. Dept. of Mental Hygiene v. Bank of Southwest Nat'l Ass'n, 163 Tex.

314, 354 S.W.2d 576, 581 (1962); Duke Energy Field Services, LP. v. Meyer, 190

S.W.3d 149, 153 (Tex. App.—Amarillo 2005, pet. denied).2

C. D&M have waived their right to challenge the applicable standard of
review before this Court.

D&M argue that their constitutional due process rights were denied because the

court of appeal's interlocutory order directing that the case be heard under the substantial

evidence standard of review precluded them from presenting new evidence in the trial

court on their constitutional takings claim. D&M argue that the trial court should have

heard their claim under the "substantial evidence de novo" standard of review. (D&M

Petition at xiii, 2-3, and 7.) However, the court of appeals correctly concluded that its

previous holding that the case should be heard under the substantial evidence standard of

review (In Re Edwards Aquifer Authority, 217 S.W.3d 581, 585 (Tex. App. — San

Antonio 2006, orig. proceeding)),3 constituted the law of the case and could not now be

the subject of an appeal by D&M. Day, — S.W.3d —, 2008 WL 4056321, at 13.4

D. D&M have waived their constitutional Open Courts challenge to the
SOAH statutes.

2 Moreover, there is no question that the ALJ ruled correctly when she refused to hear D&M's constitutional issues.
See, e.g., Central Power and Light Co. v. Sharp, 960 S.W.2d 617, 618 (Tex. 1997); Miff Gardens v. Tex. Comm'n
on Envtl. Quality, 131 S.W.Sd 271, 278-279 (Tex.App.-Austin 2004, no pet.); Texas State Ed. of Pharmacy v.
Walgreen Texas Co., 520 S.W.2d 845, 848 (Tex. Civ. App.—-Austin 1975, writ ref d n.r.e).
3 A copy of this opinion is attached at Appendix Tab A.
4 Moreover, D&M fail to acknowledge why D&M were not allowed to present new evidence on their takings claim
in the trial court. They were barred from presenting evidence of damages to support their constitutional claim
because the claim was disposed of via summary judgment. The summary judgment was granted long before the court
of appeals determined that the remainder of the case should be heard under the substantial evidence standard of
review. (CR 000245; see also the Trial Court's Final Judgment at CR 000483 - 000486.)

5
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In the trial court, D&M challenged the constitutionality of TEX. Gov'T CODE ANN.

§§ 2003.0412, 2001.061 and 2001.090 (hereinafter, the "SOAH statutes") on the theory

that these statutes violated the Open Courts provision (Art. 1, Section 13 of the Texas

Constitution) because they would have allowed the administrative law judge ("ALJ") to

engage certain in ex parte communications with the Authority during the contested

hearing on the D&M application.5 (CR 8.) This claim was dismissed via summary

judgment. (See Sup. CR 1-27; CR 408; and CR 483-486.)

D&M failed to appeal this specific Open Courts claim to the court of appeals. See

Day, 2008 WL 4056321 at *12. Now, however, D&M attempt to resurrect the claim

before this Court. (D&M Petition at pp. xiii, and 6-7.) Because they did not raise this

claim before the court of appeals, D&M have waived their ability to raise it now. TEX. R.

APP. P. 53.2(f); In the Interest O/K.A.F., 160 S.W.3d 923, 928 (Tex. 2005).6

E. The SOAH statutes did not violate D&Ms' right to procedural due
process.

D&M challenge the constitutionality of the SOAH statutes on the theory that these

statutes violated their constitutional right to procedural due process because they would

have allowed the ALJ to engage in certain ex parte communications with the Authority

5 Notably, D&M never alleged that any ex parte communications actually occurred.
6 Even if they could assert such a theory now, it would surely fail. First, the Open Courts provision "applies only to
courts" and not to administrative agencies such as the Authority. Graham v. Texas Bd. of Pardons & Paroles, 913
S.W.2d 745, 751 n. 8 (Tex. App. - Austin 1996, writ dism'd w.o.j.); see also LeCroy v. Hanlon, 713 S.W.2d 335,
341 (Tex. 1986). Second, the right to a remedy under the Open Courts provision applies only to actions cognizable
at common law (Graham, 913 S.W.2d at 751 n. 8), and the right to obtain an IRP is not cognizable at common law,
but is purely a creation of the EAA Act (Barshop, 925 S.W.2d at 624-625). Third, this Court has already
specifically held that the Open Courts provision cannot be violated by the procedures utilized in Authority permit
hearings. Barshop, 925 S.W.2d at 637.

6
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during the hearing on the D&M application (even though D&M never alleged any ex

parte communications took place). (D&M Petition at xiii, and 6-7.) Nevertheless, the

court of appeals correctly upheld the constitutionality of the statutes. Day, 2008 WL

4056321 at *12. Pursuant to TEX. Gov'T CODE Ann. § 2003.0412, contested case

hearings held by SO AH on Authority matters are subject to the prohibitions against ex

parte communications set forth in Section 2001.061 of the Administrative Procedures

Act. Pursuant to section 2001.061 (a), the ALJ was generally prohibited from

communicating with the Authority (which would include the Authority's board) or any

other party to the contested case "except on notice and opportunity for each party to

participate." There is, however, a narrow exception to this ex parte ban: if she had wished

to do so, the ALJ could have communicated ex parte with an Authority employee who

had not participated in the D&M hearing "for the purpose of using the special skills or

knowledge" of the employee "in evaluating the evidence."7 TEX. Gov'T CODE ANN. §§

2001.061(c), 2001.090(d). These are the same ex parte standards that have been applied

to contested case hearings conducted by state agencies for decades, and that have

repeatedly survived judicial scrutiny. See, e.g., Galveston County v. Texas Dept. of

Health, 724 S.W.2d 115 (Tex. App. -- Austin 1987, writ ref d n.r.e.); Young Chevrolet,

Inc. v. Texas Motor Vehicle Bd., 974 S.W.2d 906 (Tex. App. -- Austin 1998, pet. denied).

The court of appeals' decision upholding the constitutionality of the SOAH statutes is

consistent with established prior case law and requires no correction by this Court. See

7 There is nothing in the record to suggest the ALJ engaged in any ex parte communications of any kind.

7
11212.05126/HBUR/PLEA-l/1041776v.2



Smith v. Houston Chem. Servs., Inc.,872 S.W.2d 252, 278 (Tex. App. -- Austin 1994, writ

denied).

F. The state has a legitimate interest in discouraging costly suits against
groundwater districts through Section 36.066(g) of the Texas Water
Code.

D&M allege that TEX. WATER CODE ANN. § 36.066(g) violates the equal

protection clause of the Texas Constitution because it authorizes the recovery of fees to

the Authority (if it prevails) and not to D&M (if they prevail). (D&M Petition at xiii, 3,

8-15.) Consistent with this Court's directive in the Bar shop case, the court of appeals

evaluated this equal protection claim under the rational basis test and easily concluded

that Section 36.066(g) is rationally related to the legitimate state interest of discouraging

suits against groundwater districts and protecting districts from the costs and burdens

associated with such suits. Day, 2008 WL 4056321 at *9.8

G. Requiring D&M to prove use of Aquifer water during the historical
period did not deprive them of substantive due process.

D&M allege that the EAA Act deprived them of the right to substantive due

process by requiring D&M to prove use of Aquifer water during the historical period,

even though records of Aquifer use were not required to be kept during the historical

period. (D&M Petition at xiv.) The court of appeals correctly noted, however, that this

substantive due process theory has already been disposed of by this Court in the Bar shop

opinion. Day, 2008 WL 4056321 at *10.

8 D&M complain that the Water Code fails to explain why Section 36.066(g) is needed. (D&M Petition, at 13.)
Such an explanation is, however, unnecessary. As long as the court can conceive of a rational basis for the statute,
then it is "irrelevant whether the justifications the court may hypothesize were in fact the underlying basis" for the
statute. Day, 2008 WL 4056321 at *9.

8
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PRAYER

For these reasons, the Authority requests that the Court: deny the Petition for

Review submitted by Burrell Day and Joel McDaniel; grant the Petition for Review

submitted by the Authority; and grant the Authority such further relief to which it may be

entitled.

Respectfully submitted,

KEMP SMITH, LLP ^
816 Congress, Suite 1150 X

Austin, Texas 787J3J/

(512)320-5466^ ^
(512) 320-5431 (FAX)

sr Burkhalter '
State Bar No. 00783758
Andrew S. Miller (
State Bar No. 00786857
ATTORNEYS FOR PETITIONER
EDWARDS AQUIFER AUTHORITY
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Certificate of Service

This is to certify that a true and correct copy of the foregoing has been sent via
certified mail/return receipt requested on this 4th day of March, 2009, to the following:

Tom Joseph
TOM JOSEPH P.C.
909 N.E Loop 410, Suite 600
San Antonio, TX 78209

Greg Abbot, Attorney General
C. Andrew Weber, First Assistant Attorney General
David S. Morales, Deputy Attorney General for Civil Litigation
James C. Ho, Solicitor General
Kristofer S. Monson, Assistant Solicitor General
Peter Hansen, Attorney
Office of the Attorney General
P.O. Box 12548 (MC059)
Austin, Texas 78711-2548

Burl^ialter
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H
Court of Appeals of Texas, San Antonio.

In re EDWARDS AQUIFER AUTHORITY.
No. 04-06-00254-CV.

Oct. 18,2006.
Rehearing Overruled Dec. 5, 2006.

Background: Landowners applied to water authority
for a permit to withdraw groundwater from aquifer.
After a contested hearing before the Office of Ad-
ministrative Hearings, an ALJ recommended and the
authority signed an order accepting the request, but for
a smaller amount than landowners had requested.
Landowners filed a petition asking the district court to
reverse the authority's decision and included a jury
demand. The authority filed a motion to strike the jury
demand and to limit the scope of the trial to the record
presented in the administrative hearing as required by
the substantial evidence rule. The 81st Judicial District
Court, Atascosa County, Donna S. Rayes, P.J., denied
both motions, set the matter for a jury trial, and or-
dered that the appeal be heard under the substantial
evidence de novo rule. Authority sought a writ of
mandamus.

Holdings: The Court of Appeals held that:
(jQ state Water Code's judicial review provisions ap-
plied to water authority;
(2) substantial evidence rule, rather than substantial
evidence de novo rule, governed landowners' appeal
from water authority decision and thus landowner was
not entitled to present evidence on appeal;
(3) landowners were not entitled to a jury trial on
appeal of water authority's administrative decision;
and
(4) water authority had no adequate remedy on appeal
from trial court's decision, thus entitling them to
mandamus relief.

Petition for writ of mandamus conditionally granted.

West Headnotes

ill Mandamus 250'

250 Mandamus

2501 Nature and Grounds in General
250k4 Remedy by Appeal or Writ of Error

25Qk4(l) k. In General. Most Cited Cases

Mandamus 250 C^>28

250 Mandamus
250II Subjects and Purposes of Relief

25011(70 Acts and Proceedings of Courts,
Judges, and Judicial Officers

250k28 k. Matters of Discretion. Most Cited
Cases
Mandamus relief is available if the trial court abuses
its discretion and there is no adequate remedy by ap-
peal.

121 Mandamus 250 €=>28

250 Mandamus
25011 Subjects and Purposes of Relief

250IKA) Acts and Proceedings of Courts,
Judges, and Judicial Officers

250k28 k. Matters of Discretion. Most Cited
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A trial court's failure to analyze or apply the law cor-
rectly constitutes an abuse of discretion, supporting a
request for mandamus relief.
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the trial court refuses to strike a jury demand, a writ of
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ISA Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15 A V(E) Particular Questions, Review of
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15Ak791 k. Substantial Evidence. Most

Cited Cases
A range of standards for reviewing administrative
decisions are recognized: pure trial de novo, pure
substantial evidence, and substantial evidence de no-
vo.
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15AV Judicial Review of Administrative Deci-
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"Pure trial de novo review" for administrative deci-
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dependent fact-finding proceeding in which new evi-
dence is taken and all issues are determined anew.
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15AV Judicial Review of Administrative Deci-
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15AV(E) Particular Questions, Review of

15Ak784 Fact Questions

15Ak791 k. Substantial Evidence. Most
Cited Cases
"Pure substantial evidence review" for administrative
decisions authorizes the reviewing court to consider
only the factual record made before the administrative
body and determine if its findings are reasonably
supported by substantial evidence.
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15A Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
ISAV(D) Scope of Review in General

15Ak744 Trial De Novo
15Ak746 k. Evidence. Most Cited Cas-
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"Substantial evidence de novo review," a hybrid
standard for reviewing administrative decisions, al-
lows the reviewing court to hear additional evidence in
existence at the time of the administrative hearing,
regardless of whether it was actually introduced at the
administrative hearing.
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15AV Judicial Review of Administrative Deci-

sions
ISAV(E) Particular Questions, Review of

1 5Ak784 Fact Questions
15Ak791 k. Substantial Evidence. Most

Cited Cases
When applying the substantial evidence rule for pur-
poses of reviewing an administrative decision, a re-
viewing court looks only at the record made before the
administrative body and determines if its findings are
reasonably supported by substantial evidence.
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Opinion. Most Cited Cases

Administrative Law and Procedure ISA <G~-'791

ISA Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15AV(E) Particular Questions, Review of

15Ak784 Fact Questions
15Ak791 k. Substantial Evidence. Most

Cited Cases
When reviewing an administrative decision under the
substantial evidence rule, a trial court may not subs-
titute its judgment on factual issues for that of an
administrative body.

[101 Administrative Law and Procedure ISA

ISA Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15AV(E) Particular Questions, Review of

15Ak796 k. Law Questions in General.
Most Cited Cases
Review of an administrative decision under the sub-
stantial evidence rule presents purely a legal issue, and
a trial of the fact issues by a judge or jury is avoided.

f i l l Waters and Water Courses 405 €^>133

405 Waters and Water Courses
405VI Appropriation and Prescription

405k 133 k. Proceedings to Effect and Cha-
racter and Elements of Appropriation in General. Most
Cited Cases
State Water Code's judicial review provisions applied
to decision of water authority, which was constitu-
tionally created as conservation and reclamation dis-
trict with power to regulate both the spacing of water
wells and water well production, where act incorpo-
rating the authority conferred on it all rights and
powers provided by the general law of the state, leg-
islature did not specifically omit the authority from the
section governing judicial review, and substance of
landowners' petition to district court showed it was an
appeal of the authority's permitting order regardless of
landowners' failure to cite Water Code in that petition.
Vernon's Ann.Texas Const. Art. 16. § 59; V.T.C.A..

Water Code §$36.001 et seq., 36.251. 36.253.

[121 Administrative Law and Procedure ISA

ISA Administrative Law and Procedure
15A1V Powers and Proceedings of Administrative

Agencies, Officers and Agents
15AFVf D) Hearings and Adjudications

ISAkSOl k. Res Judicata. Most Cited Cases

Waters and Water Courses 405 C-^OS

405 Waters and Water Courses
405V1 Appropriation and Prescription

4Q5kl33 k. Proceedings to Effect and Cha-
racter and Elements of Appropriation in General. Most
Cited Cases
Collateral estoppel did not preclude application of
state Water Code's judicial review provisions on lan-
downers' appeal from water authority's decision re-
garding landowners' application for a permit to with-
draw water from aquifer, given that the issue of
whether such review provisions applied was not de-
cided in the administrative proceedings. V.T.C.A..
Water Code §36.001 et seq.

[131 Judgment 228

228 Judgment
228XIV Conclusiveness of Adjudication

228XIV(Q Matters Concluded
228k716 Matters in Issue

228k720 k. Matters Actually Litigated
and Determined. Most Cited Cases

Judgment 228 C^?724

228 Judgment
228X1V Conclusiveness of Adjudication

228XIV(C) Matters Concluded
228k723 Essentials of Adjudication

228k724 k. In General. Most Cited
Cases
Collateral estoppel generally extends only to those
issues of fact or law that were expressly or necessarily
determined in the prior action.

[141 Administrative Law and Procedure ISA
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ISA Administrative Law and Procedure
15AIV Powers and Proceedings of Administrative

Agencies, Officers and Agents
15AIVfD) Hearings and Adjudications

15Ak501 k. Res Judicata. Most Cited Cases
To invoke collateral estoppel on the basis of a prior
administrative order, a party must show the adminis-
trative agency was acting in a judicial capacity and
resolved disputed issues of fact properly before it
which the parties had an adequate opportunity to liti-
gate.

|15| Administrative Law and Procedure ISA

15A Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15AVCA) In General

15Ak651 k. In General. Most Cited Cases

Administrative Law and Procedure

15A Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15AV(A) In General

15Ak654 Power of Legislature
15Ak656 k. Absence of Statutory Pro-

vision for Review. Most Cited Cases
Administrative orders are not generally subject to
judicial review unless a statute specifically provides
such a right or unless the administrative order affects a
vested property right or a constitutional right.

1161 Mandamus 250'

250 Mandamus
250III Jurisdiction, Proceedings, and Relief

250kl54 Petition or Complaint, or Other Ap-
plication

250kl54(2) k. Form, Requisites, and Suffi-
ciency in General. Most Cited Cases
The mere failure to cite a controlling statute does not
render it inapplicable in proceeding on petition for
writ of mandamus.

[171 Administrative Law and Procedure ISA

ISA Administrative Law and Procedure
1SAV Judicial Review of Administrative Deci-

sions
15AV(A) In General

15Ak654 Power of Legislature
15Ak655 k. Statutory Conditions. Most

Cited Cases
When the legislature creates a right to appeal from an
administrative decision, the applicable provisions are
mandatory and exclusive and must be complied with
fully.

[181 Waters and Water Courses 405 €^133

405 Waters and Water Courses
405V1 Appropriation and Prescription

405kl33 k. Proceedings to Effect and Cha-
racter and Elements of Appropriation in General. Most
Cited Cases
Legislature's repeal of statute making water authority
"subject to" former Administrative Procedure and
Texas Register Act did not give rise to presumption
that current Administrative Procedure Act (APA)
provision setting forth means of review under sub-
stantial evidence rule was inapplicable to landowners'
appeal from water authority decision denying in part
landowners' application for permit to withdraw
groundwater from aquifer, where Water Code's judi-
cial review provision expressly incorporated APA
provision and made it applicable to appeals from or-
ders made by groundwater districts. V.T.C.A.., Water
Code § 36.253; V.T.C.A., Government Code §§
2001.002,2001.174.

[191 Waters and Water Courses 405 €=>133

405 Waters and Water Courses
405V1 Appropriation and Prescription

405kl33 k. Proceedings to Effect and Cha-
racter and Elements of Appropriation in General. Most
Cited Cases
Substantial evidence rule, rather than substantial evi-
dence de novo rule, governed landowners' appeal from
water authority's decision on application for permit to
withdraw groundwater from aquifer, and thus lan-
downers were not entitled to present evidence ex-
cluded from the administrative proceedings, given that
landowners did not petition the reviewing court to
remand the case so that additional evidence could be
taken before the authority or otherwise show that
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procedural irregularities existed in the administrative
hearing below. V.T.C.A., Water Code § 36.253;
V.T.C.A., Government Code §§ 2001.174.
2001.175(6).

[201 Waters and Water Courses 405 €=^133

405 Waters and Water Courses
405VI Appropriation and Prescription

405R133 k. Proceedings to Effect and Cha-
racter and Elements of Appropriation in General. Most
Cited Cases
A court reviewing a water authority's permitting de-
cision is confined to the administrative record.
V.T.C.A.. Water Code § 36.253: V.T.C.A.. Govern-
ment Code §S 2001.174.2001.175(e).

[211 Administrative Law and Procedure ISA

15A Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15AV(F) Determination

15Ak817 Remand
15Ak817.1 k. In General. Most Cited

Cases
When reviewing an administrative decision under the
substantial evidence rule, an appealing party has the
right to petition the reviewing court to remand the case
so that additional evidence may be taken before the
administrative body. V.T.C.A.. Government Code §
20Q].175(c).

[221 Administrative Law and Procedure ISA

15A Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15AV(A) In General

15Ak676 k. Record. Most Cited Cases
The only instance in which a court reviewing an ad-
ministrative decision under the substantial evidence
rule may admit new evidence is when the administra-
tive record fails to reflect procedural irregularities
alleged to have occurred in the administrative hearing.
V.T.C.A.. Government Code § 2001.175(e).

J23J Jury 230 €=>!7(1)

230 Jury
23011 Right to Trial by Jury

230kl7 Trial on Appeal or Other Proceeding
for Review

230kJ7(l) k. In General. Most Cited Cases
Landowners who appealed to trial court for review of
water authority's administrative decision regarding
their application for a permit to withdraw groundwater
were not entitled to a jury trial, despite argument that
their suit included constitutional allegations, given
that reviewing court had power to reverse or remand if
it found a constitutional violation, and authority pos-
sessed a clear statutory right to proceed without a jury.
Vernon's Ann.Texas Const. Art. 5. § 10; V.T.C.A..
Water Code § 36.253; V.T.C.A.. Government Code §§
2001.174.200].175(e).

124] Jury 230'

230 Jury
230II Right to Trial by Jury

230k 17 Trial on Appeal or Other Proceeding
for Review

230kl7(l) k. In General. Most Cited Cases
The right to a jury trial does not attach to appeals from
the public groundwater authority. Vernon's Ann.Texas
Const. Art. 5. § 10.

|25| Administrative Law and Procedure ISA

15A Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15AV(F) Determination

15Ak815 k. Reversal. Most Cited Cases

Administrative Law and Procedure ISA Q";*8'17.1

15A Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-

sions
15AV(F) Determination

15Ak817 Remand
15Ak817.1 k. In General. Most Cited

Cases
When a reviewing court determines that an adminis-
trative decision violates a constitutional provision, it is
authorized to reverse the decision or to remand the
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matter to the administrative body. V.T.C.A.. Gov-
ernment Code § 2001.174(2)(A).

|26| Mandamus 250 €^>4(4)

250 Mandamus
2501 Nature and Grounds in General

250k4 Remedy by Appeal or Writ of Error
250k4(4) k. Modification or Vacation of

Judgment or Order. Most Cited Cases
Water authority had no adequate remedy on appeal
from trial court's decision to conduct an unauthorized
jury trial and evidentiary hearing under the substantial
evidence de novo rule on landowners' appeal from
water authority's administrative decision with regard
to an application to withdraw groundwater from
aquifer, and thus authority was entitled to mandamus
relief, given that trial court's order fundamentally
altered the nature of the judicial review prescribed by
statute, clarification of the process would benefit other
reviewing courts, and the benefits of mandamus re-
view would outweigh its detriments. V.T.C.A.. Water
Code § 36.253; V.T.C.A.. Government Code §§
2001.174.2001.175(e').

1271 Mandamus 250'

250 Mandamus
2501 Nature and Grounds in General

250k4 Remedy by Appeal or Writ of Error
250k4(l) k. In General. Most Cited Cases

To show itself entitled to mandamus relief, a party
must establish it has no adequate remedy by appeal.

[28| Mandamus 250

250 Mandamus
2501 Nature and Grounds in General

250k4 Remedy by Appeal or Writ of Error
250k4(l) k. In General. Most Cited Cases

Determining whether a party has an adequate remedy
by appeal, for purposes of determining the availability
of mandamus relief, requires a careful balance of
jurisprudential considerations that implicate both
public and private interests.

[291 Mandamus 250 €^4(1)

250 Mandamus
2501 Nature and Grounds in General

250k4 Remedy by Appeal or Writ of Error
250k4(l) k. In General. Most Cited Cases

Whether an appellate remedy is adequate so as to
preclude mandamus review depends heavily on the
circumstances presented.

[301 Mandamus 250'

250 Mandamus
2501 Nature and Grounds in General

250k4 Remedy by Appeal or Writ of Error
250k4(l) k. In General. Most Cited Cases

Important factors in determining whether an appellate
remedy is "adequate" so as to preclude mandamus
review include the complete lack of authority for the
trial court's order, the impact on the legal system, and
whether the error is likely to recur.

*585 Original Mandamus Proceeding.—

FN1. This proceeding arises out of Cause No.
04-04-0294-CVA, styled Burrell Day and
Joel McDaniel v. The Edwards Aquifer Au-
thority, pending in the 218th Judicial District
Court, Atascosa County, Texas; however, the
challenged orders were signed by the Ho-
norable Donna S. Rayes, presiding judge of
the 81st Judicial District Court, Atascosa
County, Texas.

Darcy Alan Frownfelter. Andrew S. (Drew) Miller.
Hunter Burkhalter. Ken Slavin. Kemp Smith P.C.,
Austin, for appellant.
Tom Joseph. Tom Joseph, P.C., San Antonio, Brian E.
Berwick. Asst. Atty. Gen., Austin, for appellee.

Sitting: SARAH B. DUNCAN. Justice, (concurring in
the judgment only) SANDEE BRYAN MARION.
Justice, REBECCA SIMMONS, Justice.

OPINION

PER CUR1AM.
Relator Edwards Aquifer Authority ("Authority")
seeks a writ of mandamus compelling the Honorable
Donna S. Rayes, Judge of the 81st Judicial District
Court, Atascosa County, Texas, to vacate orders de-
nying a motion to strike a jury demand and setting
review of the Authority's administrative permitting
decision under the substantial evidence de novo rule.
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The law requires the Authority's permitting decisions
to be reviewed under the substantial evidence rule by a
judge sitting without a jury. Because the trial court did
not apply the law properly and the Authority's appel-
late remedy is inadequate, we will conditionally grant
the writ.

FACTUAL AND PROCEDURAL BACK-
GROUND

The Edwards Aquifer Authority is a constitutional-
ly-created conservation and reclamation district that
regulates groundwater. The real parties in interest,
Burrell Day and Joel McDaniel, landowners in Atas-
cosa County, applied to the Authority for a permit to
withdraw groundwater from the Edwards Aquifer.
After a contested hearing before the State Office of
Administrative Hearings, an administrative law judge
recommended that the Authority issue a groundwater
permit but in a much smaller amount than Day and
McDaniel had requested. The Authority signed an
order adopting the administrative law judge's proposal
for decision on March 11,2003.

Day and McDaniel filed a petition asking the district
court to reverse the Authority's permit order and re-
mand the matter to the Authority.— Their suit seeks
a *586 "judgment" on several factual findings, and
alleges the Authority's permitting decision was an
unconstitutional "taking," and that the Edwards
Aquifer Act and § 11.02 Ka) of the Texas Water Code
violate the Texas Constitution.— The petition in-
cludes a jury demand.

FN2. The petition's conclusion seeks this re-
lief:

"This Court should reverse the Order and
decision of the Edwards Aquifer Authori-
ty, permitting only 14 acre feet for Plain-
tiffs and remand the matter to the Author-
ity with instructions to the Board to re-
consider its decision in accordance with
the following judgment of this Court that:

1. 300 acres of land were irrigated by
Plaintiffs through mesne owners before
them;

wards Aquifer Water.

3. The irrigation of such 300 acres took
place during the historical period which
extended from June 1, 1972, through May
31, 1993.

4. In the alternative, the permitting of 14
acre feet under the circumstances of this
case constitutes the taking of the real
property of Plaintiffs without compensa-
tion which is a violation of the State Con-
stitution, and Plaintiffs are entitled to a
sum of $4,587,000.00 as damages.

5. In the alternative, the Edwards Aquifer
Act is unconstitutional in requiring im-
possible proof to retain a property right
already vested.

6. Section 11.021(a) of the Water Code is
unconstitutional when applied to confis-
cate groundwater [on] behalf of the State
without just compensation."

FN3. The petition expressly states it is "not to
be interpreted to be a request for determina-
tion of any issue based upon the U.S. Con-
stitution or Federal Law."In spite of this dis-
claimer, it appears that the trial court has
considered federal constitutional claims on
summary judgment.

Relying on Chapter 36 of the Texas Water Code, the
Authority moved to strike the jury demand and to limit
the scope of the trial to the record presented in the
administrative hearing as required by the substantial
evidence rule. SeeTEX. WATER CODE ANN. §
36.253 (Vernon 2000); TEX. GQV'T CODE ANN. §S
2001.174. 2Q01.175(e) (Vernon 2000). The trial court
denied both motions, set the matter for a jury trial, and
ordered the "appeal from the decision of the Edwards
Aquifer Authority [ ] be heard under the 'SUB-
STANTIAL EVIDENCE DE NOVO' Rule.'The
Authority then brought this original proceeding to
challenge these orders.

STANDARD OF REVIEW

2. The water used for irrigation was Ed- I Mandamus relief is available if the trial court
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abuses its discretion and there is no adequate remedy
by appeal. Walker v. Packer, 827 S.W.2d 833,
839-40 (Tex. 1992) (orig. proceeding). A trial court's
failure to analyze or apply the law correctly constitutes
an abuse of discretion. Id. at 840. When a party has a
clear right to avoid a jury trial and the trial court re-
fuses to strike a jury demand, a writ of mandamus may
issue to correct the error. In re Prudential Ins. Co.,
148 S.W.3d 124. 138-40 (Tex.2004) (orig. proceed-
ing) (directing the trial court to quash a jury demand
and set case on the nonjury docket when the parties
had contractually waived their right to jury trial); in
re Wells Farzo Bank Minnesota N.A., 115 S.W.3d
600. 611-12 (Tex.App.-Houston [14th Dist.1 2003.
orig. proceeding) (same); Union Pacific Fuels, Inc. v.
Johnson, 909 S.W.2d 130, 135 (Tex.App.-Houston
[14th Dist] 1995. orig. proceeding) (granting man-
damus relief when the trial court erred in setting a plea
in abatement for jury trial).

JUDICIAL REVIEW OF AUTHORITY PER-
MITTING DECISIONS

[4][5][6ir?] Texas recognizes a range of standards for
reviewing administrative decisions: (1) pure trial de
novo; (2) pure substantial evidence; and (3) substan-
tial evidence de novo. G.E. Am. Commc'n v. Gal-
veston Cent. Appraisal Dist., 979 S.W.2d 761, 764
(Tex.App.-Houston [14th Dist.1 1998. no pet.). Pure
trial de novo review permits the reviewing court to
conduct an independent fact-finding proceeding in
which new evidence is taken and all issues are deter-
mined anew. Id. Pure substantial evidence review
authorizes the reviewing court to consider only the
factual record made before the administrative body
and determine if its findings are reasonably supported
by substantial evidence. Id Substantial evidence de
novo review, a hybrid standard, allows the reviewing
court to hear additional evidence in existence at the
time of the administrative hearing, regardless of
whether it was actually introduced at the administra-
tive hearing. Id at 764-65.

[8] [9] [101 When applying the substantial evidence
rule, a reviewing court looks only at the record made
before the administrative body and determines if its
findings are reasonably supported by substantial evi-
dence. *587Pretzer v. Motor Vehicle Board, 125
S.W.3d 23. 32-33 (Tex.App.-Austin 2003). affd in
part, rev'd in part, 138 S.W.3d 908
(Tex.2004); Dallas County Civil Serv. Comm'n v.

Warren, 988 S.W.2d 864. 869-70 (Tex.App.-San
Antonio 1999. no pet.)(holding the trial court erred in
submitting substantial evidence issue to the jury). The
trial court may not substitute its judgment on factual
issues for that of the administrative body. Warren,
988 S.W.2d at 869-70. Review under the substantial
evidence rule presents purely a legal issue, and a trial
of the fact issues by a judge or jury is avoided. Id, at
870; Bank of North America v. State Banking
Board, 492 S.W.2d458.459 (Tex. 1973).

Chapter 36, Subchapter H, of the Texas Water Code,
titled "Judicial Review," outlines the procedure for
judicial review of decisions, rules, and orders made by
groundwater districts. SeeTEX. WATER CODE
ANN. §§ 36.251-36.254 (Vernon 2000). These pro-
visions incorporate well-established principles of
traditional substantial evidence review. Section
36.251 authorizes persons "affected by and dissatis-
fied with" any order made by a groundwater district to
challenge the validity of the order by filing suit against
the district. Id at § 36.251. In the trial of the suit, the
petitioner has the burden of proof and the challenged
order is deemed prima facie valid. Id at § 36.253.
The review is governed by the substantial evidence
rule "as defined by Section 2001.174. Government
Code "Id Section 2001.174 of the Government Code
requires a reviewing court to reverse or remand if the
complaining parry's substantial rights have been pre-
judiced because the administrative findings, infe-
rences, conclusions, or decisions are: in violation of a
constitutional or statutory provision; in excess of the
agency's statutory authority; made through unlawful
procedure; affected by other error of law; not rea-
sonably supported by substantial evidence considering
the reliable and probative evidence in the record as a
whole; or are arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted exercise
of discretion. SeeTEX. GOV'T CODE ANN. §
2001.174(2)(A)-(F) (Vernon 2000). Judicial review
under section 2001.174 is conducted by a trial judge
sitting without a jury and is confined to the adminis-
trative record. TEX. GOV'T CODE ANN. §
2001.175(e) (Vernon 2000) (detailing the procedures
for substantial evidence review under § 2001.174 of
the Government Code).

DOES CHAPTER 36 GOVERN THE UNDER-
LYING PROCEEDING?

[11] The Authority argues the trial court erred in not
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applying the judicial review provisions found in
Chapter 36 — to Day's and McDaniel's appeal. Day
and McDaniel counter that the application of Chapter
36 is barred by collateral estoppel and their appeal is
based solely on the Authority's administrative rules.

FN4. "Chapter 36" refers to Chapter 36 of the
Texas Water Code.

Chapter 36 applies to "any district or authority created
under Section 52, Article III, or Section 59. Article
XVI. Texas Constitution, that has the authority to
regulate the spacing of water wells, the production
from water wells, or both." SeeTEX. WATER
CODE ANN. § 36.001(1) (Vernon Supp.2006). The
Authority was created as a conservation and reclama-
tion district under Section 59. Article XVI. of the
Texas Constitution, and has the authority to regulate
both the spacing of water wells and water well pro-
duction. See Act of May 30, 1993, 73rd Leg., R.S., ch.
626, §§ 1.02, l.ll(b), 1.13-1.23, 1.25-1.26,1.31, 1.33,
1.35, 1993 Tex. Gen. Laws 2350, 2351-66. Addition-
ally, the Edwards Aquifer Act confers on the Author-
ity "all of the rights, powers, *588 privileges, author-
ity, functions, and duties provided by the general law
of this state, including Chapters 50, 51, and 52, Water
Code, applicable to an authority created under Article
XVI. Section 59. of the Texas Constitution." See
id. § 1.08(a). In 1995, Chapter 52 of the Water Code
was recodified and many of its provisions were placed
in Chapter 36. See Act of May 29, 1995, 74th Leg.,
R.S., ch. 933, §§ 2, 6, Tex. Gen. Laws 4673, 4679,
4701. Based on the plain language of the statute, we
hold that Chapter 36 of the Water Code applies to the
Authority.^

FN5. As further support for this conclusion,
we note the Legislature expressly omitted the
Authority from another section in Chapter
36. SeeTEX. WATER CODE ANN. §
36.205(e)(l) (Vernon Supp.2006) (stating
subsection (c) does not apply to the Edwards
Aquifer Authority). If the Legislature had
intended to exclude the Authority from the
judicial review provisions of Chapter 36, it
would have done so expressly.

[121[13iri41 Day and McDaniel contend that colla-
teral estoppel bars the application of Chapter 36 to
their appeal. As a general rule, collateral estoppel
extends only to those issues of fact or law that were

expressly or necessarily determined in the prior ac-
tion. SWEPI, L.P. v. Camden Resources, Inc.. 139
S.W.3d 332. 339 (Tex.App.-San Antonio 2004. pet,
denied). To invoke collateral estoppel on the basis of a
prior administrative order, a party must show the
administrative agency was acting in a judicial capacity
and resolved disputed issues of fact properly before it
which the parties had an adequate opportunity to liti-
gate. Id. Day and McDaniel do not meet this stan-
dard. The issue of whether the judicial review provi-
sions of Chapter 36 govern Day's and McDaniel's
appeal was not decided in the administrative pro-
ceedings, and therefore, does not affect the application
of Chapter 36 to this case. We conclude collateral
estoppel does not preclude the application of Chapter
36 to the Authority.

[15] Nor are we persuaded by Day's and McDaniel's
argument that their appeal is governed solely by the
Authority's administrative rules. Generally, adminis-
trative orders are not subject to judicial review unless
a statute specifically provides such a right or unless
the administrative order affects a vested property right
or a constitutional right. See Gen. Sen's. Comm'nv.
Little-Tex Insulation Co., Inc.. 39 S.W.3d 591. 599
(Tex.2001): but see Texas Dept. of Protective and
Regulatory Serv. v. Mesa Child Care, Inc., 145
S.W.3d 170. 173 (Tex.2004) (when agency's enabling
statute neither specifically authorizes nor prohibits
judicial review, Administrative Procedure Act pro-
vides an independent right to judicial review of ad-
ministrative decisions).

[1611171 Day and McDaniel stress that their petition
does not cite to Chapter 36; however, the mere failure
to cite the controlling statute does not render it inap-
plicable. When the legislature creates a right to appeal
from an administrative decision, the applicable pro-
visions are mandatory and exclusive and must be
complied with fully. Bon/din v. Bexar County She-
riffs Civil Service Com'n. 12 S.W.3d 527. 529
(Tex.App.-San Antonio 1999. no pet.); United In-
dependent School Pint, v. Gonzalez, 911 S.W.2d 118.
122 (Tex.App.-San Antonio 1995). writ denied per
curiam, 940 S.W.2d 593 (Tex. 1996). Here, the sub-
stance of the petition shows it is an appeal of the Au-
thority's permitting order. The judicial review provi-
sions of Chapter 36 plainly govern such an ap-
peal. SeeTEX. WATER CODE ANN. §§ 36.251.
36.253 (Vernon 2000).
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[181 Day and McDaniel next contend we must "pre-
sume" that *589§ 2001.174 of the Government
Code-part of the current Administrative Procedure
Act-does not apply to their appeal because the Legis-
lature repealed a statute making the Authority "subject
to" the former Administrative Procedure and Texas
Register Act^SeeTEX. GOV'T CODE ANN. §
2001.002 (Vernon 2000). We disagree. Section 36.253
of the Water Code expressly incorporates § 2001.174
and makes it applicable to appeals from orders made
by groundwater districts. TEX. WATER CODE ANN.
§ 36.253 (Vernon 2000).

FN6. Section l.ll(h) of Edwards Aquifer
Act provided: "The authority is subject to the
open meetings law [ ], the open records law[
], and the Administrative Procedure and
Texas Register Act [ ]."See Act of May 30,
1993, 73rd Leg., R.S., ch. 626, § l.ll(h),
1993 Tex. Gen. Laws 2350, 2359. In 2001,
the Legislature repealed section 1.1 l(h). See
Act of May 27, 2001, 77th Leg., R.S., ch. 966,
§ 6.03, 2001 Tex. Gen. Laws 1991,2075.

APPLICATION OF SUBSTANTIAL EVIDENCE
RULE

[191 [201 We first consider the trial court's ruling that
Day's and McDaniel's appeal be heard under the sub-
stantial evidence de novo rule rather than the sub-
stantial evidence rule. A court reviewing the Author-
ity's permitting decisions is confined to the adminis-
trative record. SeeTEX. WATER CODE ANN. §
36.253 (Vernon 2000); TEX. GOV'T CODE ANN. §§
2001.174. 2001.175(e) (Vernon 2000). "By conduct-
ing a second evidentiary hearing, the court severely
undermines the authority and usefulness of the evi-
dentiary hearing conducted by the [administrative
body]." Gilder v. Meno. 926 S.W.2d 357. 361
(Tex.App.-Austin 1996. writ denied). We conclude
that by ordering that the "appeal from the decision of
the Edwards Aquifer Authority [ ] be heard under the
'SUBSTANTIAL EVIDENCE DE NOVO' Rule," the
trial court failed to apply the law properly.

[211 [221 Day and McDaniel argue the substantial
evidence de novo standard is necessary in this case to
allow them to present evidence excluded from the
administrative proceedings. We disagree. Under the
substantial evidence rule, an appealing party has the
right to petition the reviewing court to remand the case

so that additional evidence may be taken before the
administrative body. SeeTEX. GOV'T CODE ANN.
§ 2001.175(c) (Vernon 2000). The only instance in
which a reviewing court may admit new evidence is
when the administrative record fails to reflect proce-
dural irregularities alleged to have occurred in the
administrative hearing. SeeTEX. GOV'T CODE
ANN. §2001.175(e) (Vernon 2000). Day and McDa-
niel do not argue, and the record does not show, that
either provision applies to their appeal.

FAILURE TO STRIKE JURY DEMAND

[231 [241 Next we consider the trial court's failure to
strike the jury demand. The right to a jury trial does
not attach to appeals from permit decisions by the
Edwards Aquifer Authority. Barshop v. Medina
Count}' Underground Water Conserv. Dist., 925
S.W.2d 618. 636 (Tex. 1996) (holding the Texas
Constitution does not guarantee the right to trial by
jury in appeals from administrative permitting deci-
sions filed in the district court). Additionally, sub-
stantial evidence review as defined by § 2001.174 of
the Government Code expressly provides the review
shall be conducted by a court sitting without a
jury. SeeTEX. GOV'T CODE ANN. §§ 2001.174.
2001.175(e) (Vernon 2000).

[25] Day and McDaniel urge their suit is more than an
appeal and their constitutional allegations, particularly
their damages issues, provide them a right to a jury
trial. Again, we disagree. When a reviewing*590 court
determines that an administrative decision violates a
constitutional provision, it is authorized to reverse the
decision or to remand the matter to the administrative
body. SeeTEX. GOV'T CODE ANN. §
2001.174(2)(A) (Vernon 2000). Thus, judicial review
under the substantial evidence rule encompasses the
constitutional issues raised by Day and McDa-
niel.— See id.

FN7. Additionally, Day's and McDaniel's
constitutional issues have been resolved
against them by summary judgment.

The Authority has a clear right to proceed to a final
determination without a jury. SeeTEX. WATER
CODE ANN. § 36.253 (Vernon 2000); TEX. GOV'T
CODE ANN. §§ 2001.174. 2001.175(e) (Vernon
2000); Barshop, 925 S.W.2d at 636. By refusing to
strike the jury demand and setting the appeal for a jury
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trial, the trial court failed to apply the law correctly.
The Authority has established the trial court clearly
abused its discretion.

ADEQUACY OF APPELLATE REMEDY

r26ir27ir28ir291[301 To show itself entitled to man-
damus relief, the Authority also must establish it has
no adequate remedy by appeal. See Prudential. 148
S.W.3d at 135-36. Determining whether a party has
an adequate remedy by appeal requires a careful bal-
ance of jurisprudential considerations that implicate
both public and private interests. In re Ford Motor
Co., 165 S.W.3d 315. 318 (Tex.2005). "[W]hether an
appellate remedy is 'adequate' so as to preclude
mandamus review depends heavily on the circums-
tances presented." Prudential, 148 S.W.3d at
137. Important factors include the complete lack of
authority for the trial court's order, the impact on the
legal system, and whether the error is likely to re-
cur. Id, at 137-138. Our analysis is guided by Pru-
dential's reasoning:

Mandamus review of significant rulings in exceptional
cases may be essential to preserve important substan-
tive and procedural rights from impairment or loss,
allow the appellate courts to give needed and helpful
direction to the law that would otherwise prove elusive
in appeals from final judgments, and spare private
parties and the public the time and money utterly
wasted enduring eventual reversal of improperly
conducted proceedings.

Prudential, 148 S.W.3d at 136.

The mandamus record before us shows extensive
contested proceedings took place before an adminis-
trative law judge, including discovery, briefing, and a
full evidentiary hearing. Now, the trial court has or-
dered the parties to engage in a second evidentiary
proceeding before a jury. By its error, the trial court
has fundamentally altered the nature of the judicial
review prescribed by statute.

This case marks the first of the Authority's permit
cases to proceed to a full contested administrative
hearing. As a result, this situation is likely to recur.
Clarification of the judicial review process at this
juncture may benefit other reviewing courts and liti-
gants. This, coupled with the complete lack of au-
thority for the trial court's orders and the waste of

public resources in conducting an unauthorized jury
trial and evidentiary hearing, compels us to find that
the benefits of mandamus review outweigh the de-
triments. The Authority contends that enforcing its
clear statutory right to proceed without a jury is as
compelling as enforcing a contractual waiver of jury
trial. We agree. The Authority has shown it has no
adequate remedy by appeal.

*591 The petition for a writ of mandamus is condi-
tionally granted. We anticipate that, in accordance
with our opinion, Judge Rayes will withdraw her
March 31, 2006 order denying the Authority's motion
to strike the jury demand, and enter an order granting
the motion and setting the matter for frial on the
non-jury docket. We further anticipate that Judge
Rayes will withdraw her April 11, 2006 order that the
appeal is to be heard under the substantial evidence de
novo rule, and enter an order that the appeal is to be
heard under the substantial evidence rule. The writ
will only issue upon certification to this court that she
has not done so within ten days from the date of this
opinion.

Tex.App.-San Antonio,2006.
In re Edwards Aquifer Authority
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