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- WHO OWNS GROUNDWATER IN
PLACE?




OICES AROUND THE STATE

Greg Elli

“The bigges
decide is the q
groundwater. Thot @S
discussed Iin legal circles

it's only in the last year, really;that,cases =
addressing this ‘vested.rights*isSue™="Whether or.
not landowners have a vested right in the
ownership of groundwater —safe making their

way through to the h

igher courts.”

- .. » — -




- Greg Ellis Aug. 22, 2008

“| think \
legislatio
(perhaps by c
and finds a way to e
will be available to ranchers wi out
guaranteeing anyone-a Speciii
codifying groundwater as a vested

property right.” R




VOICES AROUND THE STATE

e Bruc
News
“And the ste

‘rule of capture
groundwater, any landowner could claim

rights to water beneath-his-c h
property.” ‘



ENATOR DUNCAN'S VIEW

“I .
think yol

“...the owne
“...nobody ow

Committee

under - in place.” ——
* August 5, 2008 Hearing e_f" ed



OWNERSHIP?

. If

* Two chc
— The landov
— The STATE

 Sen. Duncan:

in the future, the ppﬂfﬂﬂl\\

for central control of thatﬂa&r-”\,
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Day v. EAA: The Court of

Appeals Opinion
« Edwards

* Recognizec
the constitution
ownership

» “This court recently he g |
ownership rights in the groundwater beneath
their property. Because Applicants halgsome
ownership rights in'the*groundwater, they have.a

~

vested right herein. Applicagwdi%lm
the groundwater beneath their property i

entitled to constitutional protection.”




he EAA Petition for Review

boundaries of tf
Authority, with a .
constitutionally protected own

interest in the grgﬁﬁb%
beneath his or her‘property? :

. Wrong question: confuses the ruie"of

capture with owne& ’
\ - 4 A
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he EAA Petition for Review

« D&M ¢
constitutio
thing they cl:
not vested propt
constitutional protec or

6

» This Court shoulwm
that Respondents do not have.a vested

oroperty right in groundwater in place. ..




The Attorney General’s Petition
' for Review

e [fap
groundw
neighbors \
likewise be lit &
without takings liability.
 Confuses private property-ri

nature and limits of the powernf
government.

\,
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e Attorney General's Petition

for Review

“The Le

common |a

takings liability

“And the court ha: Z€
Legislature might adjust t

groundwater ownershi /g,_____—-—-—,

“As the State has em .n_sm
Amendment, the rule of capture,.an the
Legislature's authority to change common law all

operate to undermin claimed prospeciti
property right.” & )



CLAYTON 1C

Pending before the Texas-Supreme €ourt



Del Rio’s Reply Brief

 There |
concept of
beneath the su
more far-reaching
ownership of the very IS C .
groundwater. The City urgesrejegtion.of the

latter concept, not of the m h?-\\'.j

 [T]he water itself is not subjec zSite sale )
until reduced to possession (at which point it is

personal property).
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OWNERSHIP: NOT A NEW ISSUE

+ 1845:
England ¢
Legislature

« TRCS art. 1 (nc

« What was the common law-of England el
regarding the ownership-ofC OM .



East Case

» Adopts the Rule




East Case (1904)

owner of the land is '_
the soil and of percolating water, which 1S
a part of, and not differem'ﬁgm the'soll.”




East Case (1904)

e Quotes

o “...we think the p
be governed by the
but that it rather falls w
the soil all that lies benea
below is his property, whether it I
venous earth, or part soil, part water; that the pers on who ow|

surface may dig therein, and;Wc L _
purposes at his free will and. Miﬂ \ \
such right, he intercepts or drains off the water collected from _
underground springs in his neighbor's well, this in enience to his
neighbor falls within the description of num algjsac%muria,

which cannot become the ground of an action.”

O




And Before Acton?

Marce

“No action,

can be brouc :
while digging o , ©
neighbor’s water supply.”

Sometime beforeﬁ ‘\\

In accord: Ulpian (Praefe‘j.ue Ppg,ggno

A.D. 211 to 222)



And Before Acton?

* RO
based C
solum ejus
infernos”

* Meaning: “whoever owns th
everything up to the sky-ane

depths” 1 : _:




Back to the Attorney General's

~ Position in Day v. EAA

o Earlier c
827 at 14.

 The Texas Suprer
Texas law, landowners
percolating groundwater beneatl
this “absolute ownership” is the landowne : \
the groundwater beneath their lands.—I-he-right-oflandowners
to groundwater beneath t

den . -
ownership of the land—a part of the land. Because .

groundwater is considered to be the‘uﬂy Uﬁﬁe‘gverlying

landowner, under the common-law rule, the landowner may

withdraw it regardless of t ffect of the withdrawal on r
wells. \ &

-
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RULE OF CAPTURE?

* Arule of
be liable f
his neighbol
« Some: If you can
my land and | cannc
must not own the watetr

the surface

- But if I don’t own the wat‘gunvplega‘then
there is no need for the rule of capture. ..

-




Texas Co. v. Burkett (1927)
. The

sources
* Ownership

« Ownership of u
. R A o
defined stream channels:-the: Stat




Texas Co. v. Burkett (1927)

Owners

“In other w
discloses, the
nor subsurface s
channels, nor riparian water
and therefore were the exclusi
of Burkett, who had.all*the rig ts N

to them one might have gs)gam_g\her

species of property.” }'

~




- City of Corpus Christi v. City of

Pleasanton (1955)

“It thus ¢
law rule adc
land could use
he could capture
whatever beneficial purposes de
it, on or off of the land, and-could likewise
sell it to others for use-off-of thetamd-and -
outside of the basin where produced, just .
as he could sell any other'species of

property.”

-~




OTHER CASES ON
OWNERSHIP?

* Friends
Smith-Sc
1978): “thi
comes with ov
part of the son

- Moser v. United States Steel- orp.-(Tex :

1984) ” /' .-T-"‘
o Gifford-Hill & Co., Inc. v. Wise Cel Y e
isal Distri 91) D Ny

Appraisal District (Tex.

-



irtley v. Sone (San Antonio 1974)

“The ow

springs anc

relating to ow

springs stems from @

land owns the water ui

referred to by hydrologists as 'grour o

v =
— | Nl
¥

Our statutory law recognizes-this rN

although the legislattire uses the term Ny
'underground water,' rather thafi ‘groufdwwater.'

>
'.-—Ilirq.-
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ley v. Sone (San Antonio 1974)

“Our statu
percolating |
suitable for ac
raising purposes
subterranean strea W
Tex. Water Code Ann. Se é’
Water Code expressly recoc
and rights of the owner oft
underground water . ex~Water-Code. Ann:Sec.
52.002 1972. These s Itory provisions are put
embodiment of well settled rules relatlnq to the
ownership of percolating water: -

z g L
[ 3 [ ] - —
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\Water Code Chapter 11

« Sec. 11.02

« (a) The wate
of every flowing
every bay or arm @ :
water, floodwater, and @
stream, canyon, ravine, depress nd waters

the state is the property of the state.~— o —
—_—
m.\;

« (b) Water imported fron outs
boundaries of the state for use in the state and which IS™

transported through the beds anWS OW
navigable stream within the state or by utilizing any

facilities owned or opera the state Is the pr
of the state. s




-~ OTHER TEXAS LAW?

* Texas We

« OWNERSFH
ownership and
and their lessees a )
are hereby recognize
shall be construed as depriving-or give:

owners or their lessees.and-assio ﬁﬁ'l!\
ownership or rights, except as those rights may

be limited or altered by rulesegfomulgatéd by

-

L —

district.



OTHER TEXAS LAW?

» Texas \

 The Texa
recognized .
private property ri =
water.”

— City of Sherman v.
1983)

— Friendswood Developmeﬂt{ ompany V.

Smith-Southwest ustrles Inc. (Tex. 1928)c



-~ OTHER TEXAS LAW?

 Texas W
« Recognize
by specifically
owner to sue his e

the neighbor Is opere jithot
permit or otherwise in violation, ef-district

rules ,/ \ ‘.

e |f landowner did not own t

el, nNo
need for this legislation "

i
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OTHER TEXAS LAW?
. Tex. (o]
. Eminenf' dc

“evidence rele
groundwater righ

land” when a political subd
condemn the “fee title of r

there is evidence that the«poli
plans to use the rights to groundwa
public purpose.” e




OTHER TEXAS LAW?

 Priva ‘;
Act

* Defines the
to mean “an intetr
recognized by con 1 la |
groundwater or sur f-refz::-‘f:'- t-of any-kind,
that is not owned by.thefedera

government, this state, or a,pol
subdivision of this state.” lll%

~




The OIl & Gas Corollary

to the state
helpful analog
because the co
similar.”

“Oil and gas in place are part of.the aIty and
constitute a property interest, not mere y

license to bring them to the surface and onl
then reduce them to p > )




The OIl & Gas Corollary

« Daughe
by EAA:r
have a vestec
the surface

“The possibility of the escar

.

gas from beneath t%@
finally brought withi ual control may

recognized, ...[bJut nevertheless, while they

are in the ground, they constitute a property

interest.” \ ,



CONSTITUTIONAL
PROTECTION?

Marrs \
Texas Col
taking of on
adequate co

Texas Constitutior @
equal rights for all m

Texas Constitution, Art L, Section 19, pr S tf
no citizen shall be deprlve of his property-except by

the due course of the law;and™"_. ¥ ~——
U.S. Constitution, 14th4mrprowdes tha :
State shall deprlve any citizen of his pro erty without |
due process of law, nor deny tgaﬂrgers ithin its

jurisdiction the equal protection of the laws.

-



CONSTITUTIONAL
PROTECTION?

e The

+ Groundw

unjust, unre :
discrimination -
or between different owners in th
[aquifer].” Marrs v. RRC~



If groL
right Is €
GCDs canre

Regulation cani
discriminatory

WHAT DIFFERENCE DOES
OWNERSHIP MAKE?

s

Rules must have a ratlo

owners differently

Regulation must be
must fall equally

m ofm

Marrs: RRC cannot have dlff,erem fomrs In the

same reservoilr

.



WHAT DIFFERENCE DOES

OWNERSHIP MAKE?

e |f the
there |
schemes

 Could the RRC

owner a permit to drill a wel
earlier permitees were. already
all the “allowable” from a reservoir?

‘/\‘




WHAT DIFFERENCE DOES

- OWNERSHIP MAKE?

e If the Iz
there Is &

* Arbitrary line
within same aqui

e Could the RRC draw an a
the surface above a.reservoir and impese

different rules on owners d ingon
which side of the line they are on?




IMPLICATIONS FOR GCDs
TODAY: DFCs

e SecC.
e Must e

for each aqt
geological stre

« OR" geographlc ] (7 —

_\‘Q
« GCDs: We can d/_f.erm\

each district in ourGI\/IA/ =

\,
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' PERMISSIBLE LINES TO DRAW?

Sec
Aquife
Subdivisic O
Geological st
“Geographical aree

Political subdivi SIK

-
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POSSIBLE HYDROLOGIC MANAGEMENT UNITS
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NORTH PLAINS GROUNDWATER CONSERVATION DISTRICT

—

Dallam Sherman | Hansford | Ochiltree | Lipscomb
Hartley Moore |Hujichinson
ik | H




NORTH PLAINS GROUNDWATER CONSERVATION DISTRICT
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Dallam Sherman | Hansford | Ochiltree | Lipscomb
Hartley Moore |Hujichinson
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POTENTIAL DISASTER?

dlfferent 6
different rule
just like the RRC
In a single reservoir based on a cc

on the surface—Wi 5@\
exercise of regulatory power

* The system of GCDs therrc’ras@




What Can You Do?

Urge orc

Day and C
landowners Ir
their land

Support legislation tr @
crystal clear

Tell your local GCD to quit paying TAGD to w. g
landowners don’t own their groundwater . ¥ '\
Call your State representati and ask them to take th _
position that landowners own the groun te and oil and gas™
below their property -
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