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In a ruling likely to have an enormous effect on how Texas regulates water use, the state Supreme Court
declared Friday that landowners also own the water beneath their land and may seek compensation if
government regulations limit their access to it.

Water experts predicted the decision will lead to a surge in lawsuits from property owners who are denied
pumping rights or are issued permits limiting the amount of water they may draw from wells.

And though the full effect of the ruling won't be known for months, or perhaps years, the decision could leave the
state's 96 groundwater districts in a pickle — allocating a finite resource by issuing permits that could expose
them to costly lawsuits and large monetary judgments, the experts said.

"We cannot move forward with reasonable regulation and have to pay compensation every time we limit a
permit," said Greg Ellis, former general manager of the Edwards Aquifer Authority and now a lawyer representing
groundwater districts across Texas.

The Supreme Court case arose after the Edwards Aquifer Authority issued a permit limiting the amount of water
that could be pumped from a Bexar County ranch. Ranch owners Burrell Day and Joel McDaniel sued, claiming
the permit amounted to an unconstitutional taking of property without compensation.

The aquifer authority argued that if landowners must be paid when access to their water is limited for the
common good — to ensure enough water for everyone — the result would be a disaster, creating a financial
burden that could make regulating water impossible.

Friday's unanimous Supreme Court opinion, written by Justice Nathan Hecht, acknowledged that regulating
underground water is essential to conserve a limited resource that provides 60 percent of all water used by
Texans.

"Unquestionably, the state is empowered to regulate groundwater production," the opinion stated. "In many areas
of the state, and certainly in the Edwards Aquifer, demand exceeds supply."

Even so, the Texas Constitution's takings clause, which says no property can be taken for public use without
adequate compensation, applies to underground water, Hecht wrote.

"We cannot know, of course, the extent to which the authority's fears will yet materialize, but the burden of the
takings clause on government is no reason to excuse its applicability," the opinion said.

The Edwards Aquifer Authority, based in San Antonio, has jurisdiction over 8,800 square miles of the
underground water formation, stretching from Caldwell County west to Uvalde County, including the southern third
of Hays County.

Texas Agriculture Commissioner Todd Staples praised the decision as an affirmation of private property rights.
"The private ownership of water and land has been protected by generations of Texans, and now it is our duty to
continue this proud heritage," Staples said.

"For over 100 years, landowners have believed that the law gave them a vested private property right in the
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groundwater beneath their land, and I am pleased that the current court upheld that today," said state Sen. Troy
Fraser, R-Horseshoe Bay.

But Ken Kramer, director of the Sierra Club's Lone Star Chapter, said the decision could have a disastrous effect
on the state's economy and environment.

"The court has done a huge disservice to everyone who has been working for proper management of the
groundwater resources needed for our state's people and our environment," Kramer said.

"The likely result of this opinion will be more, not less, litigation over groundwater management in Texas. The
decision creates uncertainty about how state, regional and local entities will now be able to protect groundwater
resources."

Attempts to reach the lawyer for Day and McDaniel were not successful Friday.

In its ruling, the Texas Supreme Court found no difference between the ownership of water and of two other
underground commodities: oil and gas.

"Each owner of land owns separately, distinctly and exclusively all the oil and gas under his land and is accorded
the usual remedies against trespassers who appropriate the minerals or destroy their market value," the court
said.

For the first time Friday, the court ruled that underground water is subject to the same rules and protections.
Surface water — lakes, rivers and streams — is subject to different, and far more established, regulation and
ownership rules.

The ruling affirmed a 2008 decision from the 4th Court of Appeals that put forth a similar conclusion. The
Supreme Court returned the Day and McDaniel lawsuit to a District Court in Atascosa County to determine
whether the aquifer authority permit was a "taking" and, if so, how much the ranch owners should be
compensated for lost property.

The cost could be plenty, according to a 2011 court judgment that said the Edwards Aquifer Authority owed
almost $732,500 to Bragg Pecan Farms because the agency denied one pumping permit and issued a second
permit for less than the requested amount of water.

(Bragg had sued the agency in Medina County, which is part of the 4th Court of Appeals district, so the appellate
court's ruling that affirmed ownership of underground water was in force even before Friday's Supreme Court
opinion.)

The case — Edwards Aquifer Authority v. Day and McDaniel, 08-0964 — was among the oldest pending cases
on the Supreme Court docket. It was filed in 2008, and oral arguments were heard two years ago.
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