
Attorney Insists Underground  
Water Belongs To Surface Owner 

By David Bowser 

      BORGER — Amarillo attorney Marvin "Marty" Jones rejects assertions 
that groundwater does not belong to the landowner. 

     Speaking at a water conference here hosted by his law firm, Sprouse Shrader 
Smith, Jones said the land belongs to the landowner and so does the water. 

     "Believe it or not," Jones said, "this is a topic of concern around the state. 
Who owns the groundwater in place?" 

     The lawyer, a Panhandle native from Spearman, notes that some people, 
including a few lawmakers, contend that the water is not owned in place, that 
the landowner does not have a vested property right in groundwater in place. 

     "Some people say that the landowner only has a 'usufruct,' which is one of 
those words lawyers like to use so that nobody will understand them," Jones 
said. 

     The term, he said, essentially means a right to use the water, the right to 
withdraw it from the well and own it at the surface where the producer can do 
with it as he pleases. 

     "These folks are saying you don't own it until you produce it," Jones said. 
"You don't own it in place." 

     If the landowner doesn't own the groundwater, he countered, who does own 
it? 

     "No one in this debate," Jones said, "actually wants to answer that question." 

     The logical answer is the state. 

     "It is either the landowner or the state," Jones insists. 

     Jones quoted Greg Ellis, the executive director of the Texas Association of 
Groundwater Districts, as saying the biggest issue Texas courts will have to 
decide is the question of who owns the groundwater. 

     "He said this last year, in 2008," Jones said. 



     According to Ellis, this issue has been discussed in legal circles for more 
than a decade, Jones said. 

     Ellis said it has been only the last year really that cases addressing this 
vested rights issue — whether or not landowners have a vested right to the 
ownership of groundwater — are making their way to the higher courts. 

     "There are a couple of cases making their way through the courts of appeal 
right now downstate," Jones said, "that have to do with this issue." 

     Jones said Ellis has called for comprehensive legislation that clarifies 
historic rights and finds a way to ensure that water rights will be available to 
ranchers without guaranteeing anyone a specific result or codifying 
groundwater as a vested property right. 

     "He's saying he wants to find a solution to water problems without making a 
statutory vested water right in the landowner." 

     Bruce Davidson, a member of the San Antonio Express-News editorial 
board, wrote in 2008 that if the rule of capture is applied to Texas groundwater, 
any landowner could claim rights to water beneath his or her property. He 
wrote that the stakes could not be higher. 

     "Shocking, isn't it," Jones quipped. 

     The lawyer went on to say that the view of State Sen. Robert Duncan, R-
Lubbock, as expressed at an August 2008 hearing in Amarillo by the Texas 
Senate Natural Resources Committee is that groundwater ownership is not a 
property right. 

     "He said, 'I don't think you own the water in place,'" Jones said. "He said the 
ownership is pretty illusory." 

     Jones said Duncan contended that no one owns the groundwater 
underground as long as it is in place. 

     "I'll just point out that nobody owns Antarctica and nobody owns the 
moon," Jones said, "but nobody doesn't own the water in Texas. That guy 
'nobody' doesn't own the water in Texas." 

     Jones said there are two choices, the landowner or the state. 

     "Nobody is not a choice." 

     Jones quoted Duncan as saying last August, "It occurs to me that in the 
future there's a lot of opportunity for central control of that water." 



     "That's why we're talking about this issue," Jones said. "I've known Bob 
Duncan a long, long time. I've practiced law against him and on the same side. 
I've had long conversations with him about this." 

     Jones said Duncan has supported private property rights legislation in the 
past. 

     "He understands that private property rights are important," Jones said, "and 
that groundwater is a private property right." 

     Jones said that in every one of those conversations, Duncan has always told 
Jones that he's saying such things to get a conversation started. 

     "I'm simply saying I'd like for that conversation to stop," Jones said. 

     Jones thinks the issue has been settled in the state for many, many years. 

     "If groundwater in place is a vested property right of the landowner, then 
that right is entitled to constitutional protection like any other private property 
right of any other property owner in Texas," Jones insisted. 

     If the landowner, however, owns the water, Jones said there's a problem 
with regulation by water districts that draws arbitrary lines, lines that have no 
natural basis other than setting a political boundary. 

     "There's a problem with that if the groundwater is constitutionally 
protected." 

     Arbitrary lines are lines that treat people differently who have rights in the 
same aquifer, he said. 

     "In the oil and gas industry," Jones said, "the Railroad Commission, through 
many, many lawsuits over many, many years, has learned the hard lesson that 
you cannot treat people who own rights in the same oil and gas field 
differently. You have to treat them all the same." 

     That leaves questions open in the groundwater field, he said. 

     Groundwater ownership is not a new issue in Texas, Jones noted. 

     In 1845, when Texas became a state, he said, the legislature passed a statute, 
the very first one passed, that said they adopted for rule of decision for the 
courts the common law of England, except as it may be changed by the 
legislature and Constitution. 



     "The common law of England regarding ownership of groundwater in place 
was that the landowner owned the groundwater in place," Jones pointed out. 

     That actually sprang from Roman law, he added, that said the landowner 
owns everything from the surface to the center of the earth. 

     "That being true," Jones said, "I find it a little difficult to understand how 
you can separate out the water." 

     He said that if the water is separated from the sand in which it lies, then the 
oil and gas should be separated from the formation in which they lie. 

     "There's no real difference," Jones said. "Maybe these new advocates that 
say you don't own the water in place are suggesting that we only own the 
surface down to a certain level." 

     Then the question becomes what is that level? 

     "Do you have enough dirt to bury somebody in?" Jones asked. "Is it 100 feet 
or 1000 feet? Where do we stop and why?" 

     He said it is easier to understand the common law of England, which said 
that a landowner owns the surface to the center of the earth. 

     "That's what the ownership right is," Jones said. 

     He went on to say that nobody has to guess what the state law is because 
legal cases have delineated the law. 

     While Ellis said that the discussion has been over the last decade, Jones 
pointed to 1904 and the landmark case of East v. Houston Railway Company. 

     "The Houston Railway Company had bought some property next to Mr. 
East," Jones said. "Mr. East had a nice well on his property." 

     The railroad company needed a lot of water, so they dug a big well on their 
side of the property line. 

     "They dried up Mr. East's well." 

     East sued the railroad company, claiming that because the railroad dried up 
his well, they destroyed the value of his property. Part of the value of his 
property was not just what he could produce, Jones pointed out, but it was also 
what was in place. 



     The Texas Supreme Court said the landowner owns the water in place under 
that land and referred to English common law. 

     "They also adopted what's called the rule of capture," Jones added. 

     He said some people seem to confuse the rule of capture with ownership of 
property. 

     "It's a rule of non-liability," Jones said. "What the East case said was that 
while Mr. East had absolute ownership of the water under his land, he cannot 
sue the railway company for drilling a well on its land because if someone 
legally drills a well on their own land, they can produce from that well absent 
regulation by a water district. They can produce water from that well until their 
heart's content." 

     Some of that water, by virtue of the way water works, Jones said, may come 
from a neighbor's property. 

     "That's too bad," Jones said. "The rule of capture is you can't bring a lawsuit 
against a neighbor for sucking out your water. 

     "Your remedy in that situation is to drill a well and produce as well." 

     That's important, he said, when talking about regulation of groundwater. 

     Under the Texas Water Code, a landowner can sue his neighbor if the 
neighbor is sucking water out from the landowner's property using an illegal 
well. 

     "You couldn't do that if you didn't own the water in place under your land," 
Jones pointed out. 

     Some maintain, he said, that if a person takes water from beneath their 
neighbor's land and the neighbor can't sue, then the neighbor must not actually 
own that water. 

     "If I can't sue you for taking my property," Jones said, "I must not own the 
property." 

     He said those people misunderstand the rule of capture. 

     "The rule of capture said we don't really know where that water is coming 
from that you're producing in your well," Jones said. "Therefore, we're not 
going to get into this business of trying to figure out whether I can sue you or 
not." 



     It does not affect the ownership, he insisted. 

     "Remember, the East case used those words, 'absolute ownership,'" Jones 
said. "The rule of capture doesn't change ownership." 

     The rule of capture has been modified in Texas, he said, when the state 
started setting up water districts. 

     In 1904, the court said the owner of soil may divert percolating water and 
consume it or cut it off with impunity. They said it was the same as land and 
could not be distinguished in law from land. 

     "The owner of the land is the absolute owner of the soil and percolating 
water, which is a part of and not different from the soil," Jones said. 

     He said there have been other cases since 1904, but none of them have 
thrown any doubt on the ownership of groundwater. 

     They have differentiated between groundwater and surface water such as 
streams and rivers, even aquifers and subsurface streams. 

     Each case has indicated that landowners have absolute ownership of the 
water beneath their land. 

     The Texas Supreme Court has ruled, Jones said, that under the state's 
common law rules, a landowner can use all the groundwater he can capture 
from wells on his land for whatever beneficial purposes he needed it, on or off 
of the land. A landowner can sell his water to others for use off the land and 
outside of the basin where it's pumped just as he could sell any other property. 

     "It's crystal clear about what the Texas Supreme Court has said over the first 
half of the last century," Jones said. "Landowners have absolute ownership of 
the water under their land." 

     Over and over, Jones said, the Texas Supreme Court has reaffirmed that if a 
person owns the land, they own the water. 

     The Texas Water Code recognizes the landowner's ownership of 
underground water beneath his land and says that nothing in the code shall be 
construed as divesting owners of the ownership or rights to the water except by 
rules of a water district. 

     There are also other laws that recognize the ownership of groundwater as a 
private property right, Jones said. 



     Recent cases have extended Constitutional protection to such property 
rights. 

     Jones said those are the cases that Ellis is complaining about, claiming that 
they might be dangerous to water rights in Texas because it might establish that 
landowners have a right to the groundwater under their land. 

     Jones said there have been centuries of clear legal holdings concerning the 
ownership of groundwater. 

     "I think the law has been well settled in this area," Jones avowed. "The 
ownership of groundwater is a vested right of the landowner. It is not up to 
debate anymore." 

 


