
Landowner Input Said Critical
On Groundwater Management Issue 

By Colleen Schreiber  

            AUSTIN — Never before has there been a more critical time for landowners with
regard to groundwater policy in Texas. Decisions are being made by groundwater
management areas and local groundwater districts that can and will impact landowners’ use
of groundwater in the future. Landowners must be proactive by being active in these critical
discussions. 

            That was the take-home message presented by attorney Ed McCarthy of the Jackson, 
Sjoberg, McCarthy & Wilson law firm in Austin, at the recent 19th CLE International Texas
Water Law Conference here. 

            Groundwater policy in the state of Texas is ever-evolving. And opinions on the 
evolution of that policy depend in large part on which side of the fence the viewer stands. At
the outset, McCarthy made it clear which side of the fence he stands on, telling listeners that 
he’s “from the old school” and his presentation was an updated overview of the
groundwater district planning process from the landowner’s perspective. 

            “The way I approach this is that groundwater is associated with the surface of the
land and is part of the real property, and therefore the groundwater is owned by the surface
owner. It is a property right in Texas,” McCarthy stated. 

            “I believe that to be the law as established by the Supreme Court going back to the
East case in 1904 and coming forward in each of the opinions of the Supreme Court and
other Texas appellate courts that have actually spoken to the issue.” 

            Admittedly, there continue to be challenges on the issue. However, the more recent
Supreme Court decisions, such as Sipriano, Bragg and Guitar, have largely avoided 
readdressing the issue of ownership of groundwater as a property interest. 

            McCarthy expressed hope that two cases now coming out of the San Antonio Court
of Appeals and pending review at the Supreme Court will address the ownership issue and
other key questions related to ownership, such as if it belongs to the surface owner, what is
the nature of that property right, what is the value of that property right, and how do you
handle that property right when it comes to issues of taking? 

            Both cases, which come from counties west of San Antonio, deal with the ability to
produce water for municipal purposes. In EAA v. Day the landowner is challenging the 
authority’s action with respect to seeking a permit to produce groundwater. The court of
appeals held that there was, in fact, a property right in the groundwater which was
protectable for the landowner. 

 



            In City of Del Rio v. Sam Colt Hamilton Trust, the City of Del Rio purchased a piece 
of property from the trust, and as part of the conveyance the deed expressly reserved the
groundwater for the benefit of the selling landowner. The conveyance, however, also
expressly restricted the selling landowner from drilling any wells on the property to access 
the reserved groundwater. 

            The rift came when the City of Del Rio drilled a well to produce water that it needed
for municipal purposes. The landowner, McCarthy said, challenged on the basis that doing
so was not authorized by the conveyance, which had reserved the groundwater rights. 

            The trial court ruled in favor of the landowner. The Court of Appeals affirmed the
trial court’s decision, saying that the landowner could reserve the groundwater from the 
conveyance, that the landowner had a property interest in the groundwater. The court went
on to say that even though the landowner expressly prohibited himself from accessing the
water by drilling a well on the surface of the conveyed property, he could access the water 
from the adjacent property. 

            In both cases the Supreme Court has asked for briefs on the merits, indicating a great
interest in the case, McCarthy said, but as of yet, parties are still waiting to get a final
decision on whether the court will take up the cases. On September 25, the Supreme Court
declined to hear the City of Del Rio case, and issued an order denying the petition for
review. By denying the petition, the Court allowed the San Antonio Court of Appeals
decision to stand. The city has the right to file a motion for rehearing and ask the Court to
reconsider its decision. 

            Having a vested right in groundwater can and does work, McCarthy said, because
the State had the foresight to implement a balancing mechanism. That balancing mechanism 
came in 1917 in the form of a Constitutional amendment. 

            The so-called “Conservation Amendment” (Article XVI, Section 59) gives the
legislature the power to pass all laws necessary and appropriate to the protection, 
preservation and conservation of the natural resources of the state of Texas, including both
surface water and groundwater. To that end the legislature has exercised its right and duty to
pass laws, most of which are currently codified in Chapter 36 of the Water Code, to protect 
and conserve the state’s groundwater through the creation of groundwater districts. 

            McCarthy noted that the most recent Supreme Court case decisions dealing with
groundwater have all expressly acknowledged the powers authorized by the Conservation 
Amendment and the legislature’s decision to make groundwater districts the State’s
“preferred” methodology for groundwater management. While he reiterated a firm belief
that landowners own the groundwater beneath their property, he also acknowledged that 
landowners’ use of the groundwater is subject to lawful regulation by groundwater districts.

            He also pointed out that the majority of the 90-plus groundwater districts in the state 
are creatures of their own special enabling legislation and that their individual enabling
legislation prevails over any conflicting provision of Chapter 36. Additionally, while all



follow a similar format in terms of that enabling legislation, in some instances there are
special “tweaks” designed to address specific problems peculiar to the individual districts. 

            That was particularly true of the early groundwater districts overlying the Ogallala
Aquifer. While the Ogallala has a great deal of water, those charged with its protection 
realized early on that unlike the Edwards Aquifer, which is the major water source for the
city of San Antonio, the Ogallala has limited recharge. Thus those early districts were
essentially created to address the issue of sustainability. In general, most of those Panhandle 
districts, McCarthy said, have adopted what is commonly known as the “50-50 plan” 
whereby the goal or intent of the plan is to allow production of groundwater at an annual
level that will allow 50 percent of the water to remain in the aquifer 50 years from now. 

            Similarly, in the Houston area, where the heavy clay content causes soils to collapse
following groundwater production and prevent recharge, resulting in the formation of
sinkholes and subsidence, groundwater districts were created with the prevention of 
subsidence in mind. The primary one is the Galveston-Harris County Subsidence District. 
Those subsidence districts, McCarthy noted, are no longer considered groundwater districts
due to legislation that created specific subsidence districts and, as a result, those districts are
no longer subject to Chapter 36 provisions. 

            McCarthy next shifted his attention to focus on where these groundwater districts are
in terms of the statewide planning process and the development of “defined future 
conditions” or DFCs and managed available groundwater values of MAGs. First he outlined
some of challenges that these districts face with respect to the completion of that process.
Some of the problems, he pointed out, are practical and center around a lack of knowledge
and/or a lack of science. 

            “In the last 10 to 15 years we have jumped headlong into the groundwater world not
knowing a lot about it,” McCarthy told listeners. “We don’t have a lot of science with 
respect to our aquifers. We’ve identified major and minor aquifers, but we don’t have all the
science that tells all the characteristics of the aquifers or how they operate.” 

            Financial limitations are also slowing the process. The Water Development Board, 
for example, has been actively engaged in the development of Groundwater Availability
Models, or GAMs. But that process, as he pointed out, is not only a huge undertaking from a
physical standpoint, but also from a financial standpoint. 

            The last practical problem McCarthy discussed has to do with the creation of
groundwater districts along political subdivisions rather than along aquifer boundaries. The
EAA, he pointed out, is the only one that comes close to being created along aquifer 
boundaries, but even in this instance there are outlying counties overlying the aquifer that
are not regulated by the EAA. 

            “What we have is multiple entities, all with different political agendas, with different
problems and different competing interests, who are trying to regulate the same aquifer.” 



            He used the Carrizo aquifer as an example, pointing out how, early on, there was
absolutely no uniform regulation in terms of pumping limits within groundwater districts
overlying this particular aquifer. One district had a one acre-foot per acre production limit 
while the county right next door had two to four acre-foot per acre production limits. 

            “That essentially meant that the landowner in the county with the smaller cap was 
being drained or could be drained by the landowner lawfully producing pursuant to his
permit in the next county,” McCarthy explained. 

            Thus, in the late 1990s and early 2000s, in an attempt to rectify such matters, the
legislature called for the creation of Groundwater Management Areas or GMAs. The
boundaries were to be delineated by the Texas Water Development Board, which designated
16 GMAs. 

            The legislature also said that each GMA is required to determine the desired future 
condition or DFC for the specific aquifer or aquifers within their region by September 2010.
DFCs, McCarthy noted, are not defined in the Water Code, but the Texas Water
Development Board developed the following definition: “The desired quantified condition 
of water resources (such as water levels, water quality, spring flows or volumes) for a
specified aquifer within a management area at a specified time or times in the future to at
least the period that includes the current planning period for the development of regional 
plans pursuant to Section 16.053 of the Water Code or in perpetuity as defined by
participating groundwater conservation districts within a groundwater management area as
part of joint planning process. Desired future conditions have to be physically possible, 
individually and collectively, if different desired future conditions are stated for different
geographic areas overlying an aquifer or subdivision of an aquifer.” 

            “You need a PhD. just to understand what that definition is requiring,” he told 
listeners. “You can see why this is not an easy task that has been put before these
groundwater districts.” 

            Those desired future conditions must be adopted by a two-thirds vote of the district 
members attending the GMA meeting. The DFCs are then submitted to the TWDB for
development of values for the “Managed Available Groundwater” or MAG within the
region and each district. The districts are then required to incorporate the MAG into their
management plans and to utilize it in the permitting process. 

            Unlike DFCs, a MAG is defined in the Water Code as “The amount of water that
may be permitted by a district for beneficial use in accordance with the desired future
condition of the aquifer.” However, even though the definition of MAG is clearly defined in 
Chapter 36, McCarthy pointed out that groundwater districts are interpreting that definition
differently. 

            “From my perspective, from the landowners’ perspective, MAG is not a ceiling. It’s
not a cap on the amount of water that may be permitted; it’s actually a minimum,” he
remarked. “And to the extent that we have science in a district that says this much water is



available, that much water should be permitted for beneficial purposes. 

            “Say a district has 50,000 acre-feet of groundwater that they know is sustainable on
an annual basis as its MAG number, to the extent that proper permit applications are filed
with a district and declared to be administratively complete and processed and to the extent 
that everything is done according to the rules, permits should be issued up to that number at
least, because we decided, based on science, that at least that much groundwater is
available.” 

            McCarthy added that once permits have been issued up to the MAG, it doesn’t 
necessarily mean that additional permits may not be permitted; rather, it means that the next
set of permits that come in may have to come with a little extra science that supports the
applicant’s theory that there is additional water available. Those additional permits may also
have to be issued with some additional conditions or constraints. For example, with respect
to cutbacks during a drouth, if the water isn’t available, those permits would be the first to
be cut because they came last in the process. 

            McCarthy reminded listeners that both the MAG and the DFCs are not fixed in
perpetuity but are adjustable as the science and the process improves. 

            “While I understand some people don’t like the idea of sharing information with 
government or governmental entities, I’m an advocate of doing so if you are a well owner,”
McCarthy said. “If you have numbers and data with respect to your well, make sure that
your groundwater district has that information, because the more data they have, the better 
the science they’ll be able to develop. And science, from my perspective, is really the
critical issue for the development of these numbers.” 

            Given all the challenges, uncertainties and the complicated, slow process, McCarthy 
stressed that landowners cannot and should not idly watch the process from afar. 

            “Landowners need to be active and proactive in the development of these numbers,”
he told listeners. “I strongly recommend that GMA meetings be attended, if not by every 
individual landowner, certainly by groups who are interested in the same issues. Because if
you don’t offer input, these decisions are going to be made in your absence and you may not
like the outcome. And, you’ll have difficulty complaining as a landowner if you didn’t have 
input at the beginning.” 

            Offering input into the MAG number, he added, is even more critical for the
landowner because it’s a number that needs to be developed by the individual district. 

            “If you’ve got groundwater and you want to produce that groundwater, you need to
know who your board members are; you need to know your manager and the staff; you need
to know who is going to be checking your well,” he concluded. “You need to develop these 
relationships; be active at the meetings, because this is an entity that is going to significantly
regulate your property, and you need to be there to have your voice heard.” 
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