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When Burrell Day and Joseph McDaniel first purchased their 350-acre spread south of San Antonio a
decade and a half ago, they envisioned vast fields of peanuts and oats growing under the South Texas sun.

What they managed to grow instead was an expanse of legal paperwork that today remains unresolved.

At issue was their desire to pump water from beneath their land. It’s a right Texas Farm Bureau has long
defended, and the state legal system has stood behind for more than a century.
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Their pump was already in place. Their problem arose when they sought to use it.

Basing their decision on historical averages, the Edwards Aquifer Authority (EAA)—the agency overseeing
groundwater usage on their particular patch of ground—denied Day and McDaniel a permit that would have
increased their water usage from 14 acre feet per year to 700.

They later sued in district court, claiming the water district had deprived them their property right to pump
water. The EAA countered, saying it was merely exercising its authority to safeguard a natural resource and
protect endangered species.

Fourteen years and many appeals in state and federal courts later, their plight went before the Texas
Supreme Court on Feb. 17.

The nine justices are now tasked to decide the case, which pits a landowner’s right to pump water from an
underground aquifer against the government’s authority to regulate the resource.

The case has already outlived Day. He died last year. It could also forever steer the course of water policy
in the Lone Star State.

A ruling is anticipated later this year.

When it comes to Texas water rights, the courts have always maintained that there are two types: 1)
Surface water, which includes most rivers, lakes and streams, is owned by the state; it can be used by
landowners, but only with state permission; and 2) Groundwater—a source found beneath the surface—has
always belonged to the landowner, and was governed by what is known as the "rule of capture."

In gist, explained Texas Farm Bureau State Legislative Director Billy Howe, that meant if you could capture
it, the water was yours.

"Now there has always been some debate over that rule of capture," Howe said. "Some maintain that the
water beneath the ground isn’t yours until it had been physically captured. Texas Farm Bureau has always
held that the right to capture that water beneath your ground is a property right in and of itself."

That right of absolute ownership has long been supported by the court, Howe said, beginning with the Texas
Supreme Court ruling in 1904 in the Houston v. East case.

"That case established the precedent that the landowner has absolute ownership of everything," Howe said.
"That landowner owns everything in the soil and everything in the sky above, and since water percolates in
the soil, it is considered part of it."

That’s precisely the stance Texas Farm Bureau took when it filed an amicus brief on behalf of Day and
McDaniel in the Feb. 17 Supreme Court hearing.

"This case does not raise novel or even serious questions about the Texas law applicable to underground
water," the Farm Bureau brief reads. "The law is clear, and has been the same for over 100 years: A
landowner has vested property ownership of the groundwater beneath his property. The rule of capture is a
rule of non-liability for drainage; however, it also reflects a rule of ownership."

The state’s largest farm organization wasn’t alone.

"Any ruling by the Court that in any manner destabilizes groundwater ownership rights could have dire
consequences for Texans and the Texas economy," wrote Texas Comptroller Susan Combs in a similar
brief filed with the court.

Texas Agriculture Commissioner Todd Staples offered similar filings.

"Texans just passed Proposition 11 to protect the right to own land, and I am encouraging the court to
uphold the laws that protect our groundwater," he wrote. "If the court supports the EAA’s position,
landowners may lose ownership rights in the water beneath their land. The Texas Constitution and state law
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clearly recognize those rights and provide a regulatory framework to protect them."

The EAA, however, has laid another case.

If groundwater is indeed the sole property of the landowner, then the EAA and more than 90 other Texas
groundwater conservation districts would effectively have no authority to regulate groundwater usage.

"The EAA is arguing landowners have no vested right in the groundwater," Howe said. "If they prevail with
this argument, then the EAA and groundwater districts will have no restriction on how they allocate rights to
pump groundwater. The regulatory entities can deny their right to capture, leaving the landowner without
any legal recourse."

In practice, Howe said, that could potentially allow one landowner to be permitted to pump while preventing
the same privilege to a neighbor, all at the discretion of the entity.

But that’s not the only flaw with EAA’s argument, he contends.

"If the court finds that there is a vested right in the groundwater, that doesn’t mean it can’t be regulated,"
Howe said. "The result would be that the EAA and districts would have to ensure they are allocating rights
equally to landowners. But they can still regulate the amount of groundwater that is withdrawn."

"This case is more about how the right to capture is allocated to property owners," he added, "not whether
the resource can be regulated."

There’s a distinct difference between limiting usage and establishing precedent over ownership, explained
Texas Farm Bureau Senior Director of Operations Joe Maley.

Farm Bureau policy, in fact, supports locally-elected groundwater conservation districts. It shuns the notion
of state control over groundwater but recognizes the need to protect resources.

Because of the unique qualities of each aquifer in the state, Maley said a one-size-fits-all policy for all of the
state’s groundwater resources would never work.

The Edwards Aquifer, for instance, is a rapid recharge aquifer, meaning rains will replenish its resources
quickly. By contrast, the Ogallala in the Panhandle has virtually no recharge. Management of these
resources must be governed differently, with different sets of rules for different sets of circumstances,
Maley said.

But there’s a major difference in regulating usage and defining ownership of that resource, Maley said, one
landowners will want to watch closely as the Supreme Court renders its decision.

"The basis of Texas groundwater law is the rule of capture and absolute ownership. Should the rule of
capture ever be changed, it would throw Texas groundwater laws into a tailspin that would likely take at
least 20 years to sort out in the courts," Maley said.
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